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Welcome and I ntroductory Remarks

State Assemblyman Joe Simitian, Chair:

All right ladies and gentlemen, thank you very much for joining us today. | want to begin
by introducing myself and my colleague John Laird who probably needs no introduction
in this venue. I’m State Assemblymember Joe Simitian. | represent the 21% Assembly
District in the State Legidature from Palo Alto to points north and south. Perhaps more
relevant for today’s hearing | chair the Assembly Select Committee on Edler Abuse and
with me today is my colleague John Laird who aso sits on the Assembly Select
Committee on Elder Abuse. Let me tell you a little about how we got here today and
what we hope to do here today, and perhaps every bit as important, where we hope to go
from this day forward.

My own interest and involvement with issues of elder abuse really began when | was a
member of the County Board of Supervisorsin Santa Clara County. And | see we have
folks here from Santa Clara County today. | was working with the issue of financial
abuse, as amember of our County’s Children and Families Committee and also was a
Member and Chair of the Public Safety and Justice Committee. | was confronted with a
growing problem of financia abuse in Santa Clara County when | was a County
Supervisor there.

Then later in the State Legidature, | tried to expand some of the things we had done to
deal with financial abuse on a statewide level. Regrettably the budget situation resulted in
aveto by the Governor of an attempt to take that effort on a statewide basis (AB 1111,
2001). Subsequently, | ended up doing some work on the issue of elder battery, and in
fact last year, in the year 2002, the Legidature approved and the Governor signed a bill of
mine that was designed to create a new crime, battery against an elder or dependent adult,
and to increase penalties in those cases (AB 2140). And then this past year, some of you
are aware, Assemblymember Darrell Steinberg and | were joint authors of a bill to dedl
with problems of abuse in nursing homes (AB 634).

S0 it’s been a steady continuum of involvement, and frankly education on my part, that
resulted earlier this year in a conversation with the Speaker of the State Assembly in
which we came to the conclusion that it might be helpful to create a Select Committee on
Elder Abuse to shine the spotlight on this important set of problems.

Let me help you understand what a select committee is. We do not in these committees
actually hear or process specific legidative proposals. What we do is hold hearings



throughout the state to hear from members of the public and experts, who we'll have on
the panels today. We do this to get a better sense of what the problems and challenges
might be, but perhaps most importantly, to also ask for specific recommendations for
solutions to those problems.

We had a hearing last week in Santa Clara County at the San Jose County Government
Center. And we had, | thought, a very good turnout. Perhaps most important, we had
folks who were really focused on specific recommendations for solutions to the problem.
Understanding that the state is in a bad way financially, we tried to focus on solutions
that might be possible that did not involve the expenditure of state funds. And | thought
both the panelists and the members of the public did just a marvelous job of trying to
focus on solutions to the issue of elder abuse that really might be practicable in the
current economic situation.

So my hope is that when we leave today’ s hearing, that Assemblymember Laird and I,
and then ultimately the other members of the Committee who will have the benefit of the
tape from today’ s meeting, will have some practical suggestions about what action we
might take at the state level to deal with issues of both financial abuse and physical

abuse.

The format today is pretty ssimple and straightforward. We' re going to have a pand of
experts talk to us first about problems and solutions with respect to financial abuse. They
will be followed by a second panel that will focus on issues of physical abuse, and then
we will take testimony and comment from members of the public who are here today and
who would like to speak. Our goal isto wrap up by about 4:00, and | think that should be
doable based on the experience we' ve had so far.

Let me turn now to my colleague Mr. Laird and ask if he has any opening comments
before we go directly to our panelists. | know one of our panelists has been delayed, but
we do expect him aong literally any moment.

State Assemblyman John Laird, 27" District:

Thank you Mr. Simitian. Thank you for having this hearing here. It's a pleasure to be
back in this room and not be a mayor or council member. This issue first registered for
me in the 1980s as a staff member for Santa Cruz County, | staffed the Nursing Home
Commission and also the Long-Term Care Committee, and was real active in these issues
and always appreciated the level of advocacy that existed in this community, in bringing
these issues forward.

But interestingly, in this very room | authored an ordinance that the City adopted to
provide a notice in every room of every nursing home advising residents of any nursing
home in the City of their rights. And also interestingly enough, | think the real staff work
on that ordinance was done by the person who happens to be sitting on the other side of
Joe Simitian who was then a Directing Attorney for Senior Legal Services and assisted
me in that effort. And as Mayor, | aso led atour of nursing homes in the region to make



sure that people understood exactly what the issues were and opened the doors so we
aired those in the local press and among the general public. And | think that level of
understanding helped policy makers make the kinds of decisions they had to make to best
protect the people in our community.

And so I'm really pleased this hearing is being held here today, because Santa Cruz has a
specia brand of advocacy and | think it’s good that we're talking about that, to highlight
those issues here so that when this is broadcast on community TV and covered in the
newspapers, that we really have a better understanding of what’s going on in our very
own community. But it is very exciting that we, as a state level committee will come to
Santa Cruz and take what we hear back to the state.

| know the senior legidature has made some great proposals, the senior legidature that
was originally authored by Senator Henry Mello from this local area. And, they do have
some proposals on this that some of us are looking at very closely with regard to the next
session. So | appreciate the chance to have this hearing here, that you’ re here today and
am really look forward to taking it to the next step. Thank you.

Financial Abuse Pand: Problems and Solutions

State Assemblyman Joe Simitian, Chair:

Thank you very much Mr. Laird, and before we get started | perhaps should mention two
things. One is we do anticipate that today’ s hearing will be broadcast on the California
Channel, which is Cdlifornia’s cousin to CSPAN, with which | suspect most of you are
more familiar. But we do anticipate that the California Channel will be broadcasting
around the State the results of today’ s hearing in specific.

The other is| seein the back of the room and | want to make sure | recognize, District
Attorney Bob Lee who is here today. We appreciate your interest and concern, and it's
good of you to be here today. Thank you.

All right. Let’s go directly to the first pandl, and let me thank each of them for being here.
What I'd like to do is call on you in this order: Ellen Pirie to be followed by Sandy
Skezas, to be followed by Prescott Cole. And I'd like each of the panelists to introduce
themselves briefly both for the folks who are here today but aso for recording the terms
of who you are, what your title is and how that work informs your judgments and
concerns about these issues.

Then if you could spend alittle while talking about both the problem and also
recommendations that you might have for state legidation that could address those
problems. That would be helpful. We will perhaps interrupt with questions, but only
briefly and selectively. And then once we' ve completed the panel we may have some
guestions from Mr. Laird or myself. So thank you. And Supervisor Pirieif | could ask
you to begin, and thank you for joining us.



Santa Cruz County Supervisor Ellen Pirie:

Thank you, it's a pleasure to be here, and | want to thank Mr. Simitian and Mr. Laird for
having this hearing today in Santa Cruz County, and also for the audience and the panel
members for being here and willing to put their time into this. | know our state has
enormous financia problems and | appreciate your willingness to take a brief break from
those struggles to deal with this very important subject.

As Assemblymember Simitian said, | am Chair of the Santa Cruz County Board of
Supervisors. But more importantly for this subject, before | became a member of the
Board of Supervisors, | was the Directing Attorney at Senior Citizens Legal Services.
And | was the Directing Attorney for some number of years which | can’t remember now.
Senior Citizens Lega Services, or what is known around here as Senior Legal, is a non
profit law office that provides free legal advise and representation to seniors. And one of
our primary focuses there is on preventing or correcting elder abuse if it has already taken
place. And we do that in a variety of ways. But in spite of many, many efforts to prevent
elder abuse, we would on occasion, on aregular basis in fact, see situations where an
elderly person had been taken advantage of.

One of the crucial things that | would like to focus on is the role of a notary public. And a
notary public in Californiais a sort of under appreciated position. It's a position where
you go and you sign very, very important documents. And having that notary signature
and stamp on it allows other people to trust that document isin fact a valid document,
executed appropriately.

It's really common, well in our office it was all too common, to see a senior who owns a
home here, and has arelative, a caregiver, afriend, a neighbor, who doesn’t own ahome,
and thisis partly to do with just the cost of housing in Santa Cruz County, and probably
in Californiain general. There's certainly alarge portion of the population that considers
themselves excluded from the possibility of ever owning ahome. And, they see a senior
who owns a home, and | think they sometimes think that, “Well, there’'s my opportunity
for the American dream, to become a homeowner.” And, often in fact, they don't
necessarily see themselves as doing anything wrong in their efforts that way. That can
vary, sometimes it's wrong from the get-go and sometimes it starts off innocently and
morphs into something else.

The person who owns the home, the senior, is often somewhat confused, but still able to
live a home and maintain. They may be isolated by illness or disability. They may be
isolated by inability to speak English. As aresult, they’ re dependent on other people.
That dependency might be a dependency on arelative, it might be a dependency on a
caregiver. That may be the only person they see on aregular basis. Or even a neighbor
who comes to check on them on aregular basis.

The facts come out in avariety of ways. We' ve seen situations where a child prepares a
deed and has their parent sign that deed. The deed, | remember one case we had where
the parent was Spanish-speaking only, and the deed, of course, was in English. The



parent did not know that what they were doing was giving their home to their child. So
they signed the deed, and the deed unfortunately was notarized. Now, if we get notice of
what’s going on at that point, we can intervene and can often be successful. So at that
point if they sign the deed and then an attorney or the police or someone finds out what
has happened, it’ s relatively easy to get that property back if you can establish that person
didn’t know what they were signing. But, what we frequently saw is that isn't where we
got involved.

We got involved one step later which isacrucia step. It's the step where the person
receiving the home then mortgages or sells the home. So, there is then a third party
involved in the transaction. A party who relied on the deed, who relied on the fact it had
been notarized, who is then what’s called an innocent third party. And in California, that
innocent third party has the right to rely on what appears to be a properly executed
document, which in the case of a bank or something like that, they would see absolutely
on aroutine basis. Aslong as they had no reason to believe that there wasn't something
routine about it, that there was something amiss in the signing of that document.

We had another. We had a case where we had a gentleman who could no longer read, and
he signed a deed to his| think it was a caregiver in that case with the express promise, not
written, but a promise that he could continue to live in that home even though he
understood he was giving the home away. But there was a promise he could continue to
live there. He then went into the hospital, and while he was in the hospital the caregiver
sold the home. So when it was time for him to come out of the hospital, he had no home
to go to. But the person who had purchased the home had no idea that another promise
had made about alife estate.

So, what these all have in common is that the senior had their signature notarized. And in
many of the cases we' ve seen that should not have happened. There were enough red
flags that | think a notary should have said, “Wait a minute. There's something wrong
with this transaction.” Either | can see that the person signing it can’t read it and can’t
answer simple questions about it and doesn’t know what they’re doing, or that it'sin a
language the person doesn’t even understand. Or we' ve seen it where the person signing
the document speaks one language, the notary speaks another language. One of the
fundamental ideas of a notary public isthat you form arelationship, alimited
relationship, but you speak the same language and you communicate. So the notary
knows that this document is being signed freely, and knowingly.

So | guess my suggestions would be, first, some of these may already be requirements but
are unenforced. These are very much things off the top of my head, and I'm sure there is
more for people who really now the notary situation better than | do. There are people
who could come up with better ideas. But, a few of the things are, | would say that a
notary should only notarize documents that are in alanguage that that notary reads. They
should notarize, the only exception would be, | would say, if atrandation is provided for
that notary and is made part of that same document.



A notary should always be required to speak to the person, to ask simple questions so that
the notary can know that in fact this person understands, at least on a basic level, what the
document is, and understands, at least on a basic level, what that means. A frequent
situation is that someone brings the disabled senior to a notary, and in fact does al the
talking. And that should not happen. A notary should never allow that to happen. The
notary should, if the feeling that the person who brought him isin fact controlling the
situation, the notary should speak to the person who is going to sign this document alone.
They should ask the family member or caregiver to leave so they can talk to this person
and get answers from them in their own words.

| also think it would be very valuable, and this is something I’m taking as a lawyer, we
have something, an ethics hotline, an 800 number that if you come across an ethical
problem, you can call the hotline and see what they have to say about it. | think the same
thing would be very useful for notaries, and so that there would be maybe a very smple
notary canon of ethics and a hotline to call with questions. Because every situation isa
little bit different and it's hard to anticipate what all those situations might be.

| think the state needs to do a better job at educating notaries about what their
responsibilities are. They could send regular reminders to the notaries which would help
keep a notary from getting careless, which happens over the years. They just, you know,
they just Slowly get alittle bit more casual and develop bad habits.

But | also think it's important to prosecute, to prosecute notaries who violate the code of
ethics, and | think it’s important to publicize those prosecutions, because that sends a
message to other notaries that this is a very serious responsibility that the State of
Californiais entrusting to you, and you need to take it very seriously, and you need to
protect the people who are trusting you to do that.

It's really important that notaries be frequently reminded of the risk that they’ re taking
for themselves, but more importantly for the harm they could be doing for the person for
whom they are notarizing. | recently looked, the state issues a booklet to notaries. And it
isvery dry to say the least. And | started reading, and I’'m alawyer so I’m used to
reading this stuff, and you know, after a couple of paragraphs | was starting to fall asleep,
drift off. It needsto be rewritten in away that is usable and people will really understand
and recognize the situations that the booklet attempts to address.

Like | said, I’'m sure there are other steps that could be taken to improve notarization of
important documents, and | hope the committee will explore it in greater depth.

| want to thank you again for investigating these problems. And most importantly, for
looking for solutions for these. | know that the state is in a serious financial situation, so |
have tried to focus on those that really would take no increased funds. It might be alittle
more work for alittle bit of staff, but not too much. And, | want to thank you for the
opportunity to give you my thoughts on the subject.



State Assemblyman Joe Simitian, Chair:

Thank you very much Supervisor Pirie. Any questions before we go to our next panelist?
All right, thank you. Sandy Skezas, would you introduce yourself and tell us who you
are and the work you do and share your thoughts about the nature of the problem and any
potential solutions.

Sandy Skezas:

All right. Thank you for your time, | appreciate your interest in helping us combat our
concerns about elder abuse in Santa Cruz and throughout California. My name is Sandy
Skezas. | currently supervise Adult Protective Services for Santa Cruz County, in
addition to the probate side of the Public Guardian’s Office. 1'm going to talk to you
about three different things today, and at the end add my request for what 1I'd like to see
the Legislature change.

The first thing | want to let you know in case you didn’t know about it so far is just what
Santa Cruz has been doing to combat elder abuse, specifically financial elder abuse and
dependent abuse, because we look at them the same way. 1n 1999, SB129 passed and
that changed elder abuse for the State of California. All the money flowed in briefly, we
hired staff, and started seeing really good change.

Things changed in the last year or so. We did lose 40% of our staff. However, in this
same time period, when we were losing staff, we had great successes with what we call
the FAST team which is the Financial Abuse Specialist Team. And that Team was started
in late 2000-2001. We were actually quite happy to see AB1111 go through, attempt to
go through, because we were doing our thing anyway, and it would’ ve been nice to have
recognition from the state to be able to support that. And maybe at another financial
time, we'll have that chance again.

But the team, just so everyone knows who makes up the team: Adult Protective Services,
social work investigators, the District Attorney’s Office with their investigators and their
attorneys, and law enforcement, we have five different jurisdictions in town plus the
sheriff. And of course county counsel oversees what we do. The Ombudsman serves,
since they do investigations for facilities. We in Adult Protective Services investigate
independently. We all come together on an every other month basis to discuss cases. The
idea of the FAST team isto be able to respond quickly.

In the last 2-1/2, 3 years, we have been responsible for over $30 million of savings and
restitution for the County of Santa Cruz. And one might wonder how can we come up
with those kinds of numbers. And really, real estate in Santa Cruz, anyone who owns a 2
bedroom-1 bath that’s in reasonable condition owns a half million dollars. We recognize
that and take that into account when we do our investigations and try to interrupt the
process of the crime as we proceed.



So | want to let you know that’s what's happening so far. It's really between APS and the
Ombudsman with our support and responsibilities, and the District Attorney’s inspector,
helping us with the law enforcement side, and then of course the prosecutors which we
couldn’'t do anything without them. It's been afairly successful endeavor, | think, the last
few years. We're very grateful for everyone' s willingness to participate. So | did want to
let you know about that.

A couple of examples | thought | would share with you of some cases, some clients, that
we've dealt with in the last few years. Just to give you an idea of whom we are working
with. One example, and this was in the paper quite a bit so it may sound familiar, we did
have an 88 year old female with dementia who was victimized by two separate
caregivers. One who had lived in the home first for 6-8 months, and had done a fairly
unsophisticated, frankly just stealing the checks and writing the checks and having her
sign them. She was actually arrested in the bank parking lot and boxes of checks were
found under the seat of her car.

One thing with financia crimes, they’re easy to track because the paperwork is
everywhere. It'sjust a matter of, the thing we get caught up on is capacity, did someone
have the capacity to be able to sign that, sign the checks and approve what the perpetrator
said she had done. Female perpetrator, female victim. She then handed off this client of
ours to the next group. She left and the second group moved very quickly.

This was one where this gentleman and his partner moved in. We think, actually they
might have been married at the time, say girlfriend, the girlfriend may not have known
the majority of what as going on, but he knew exactly what he was doing. Created a
rental agreement with obviously very poor terms. Didn’t involve any money coming from
them. Gave himsdlf loans, transferred her car into his name, attempted to cash CDs,
mostly on Saturdays, isolated her systemically from her family and her friends with alot
of negativity about what the family was or wasn’t doing to be able to serve her. And even
went so far as trying to get a power of attorney. The good thing was he took her car and
was ultimately apprehended because it was a stolen vehicle. And we do appreciate how
al law enforcement work together.

State Assemblyman Joe Simitian, Chair:

That' s the good news in a bad story.

Sandy Skezas

That’s how he was ultimately arrested and the DA inspector actually was the arresting
officer, which we appreciated, and he really got into this. We all recognized this was a
bad guy and it was just a matter of trying to get him. He was ultimately arrested. They
both served jail time. | believe he got the highest amount which was a year at that time.

She (the elder client), however, did lose the mgority of the money to the first perpetrator,
which was $15,000 in checks. The bank chose to reinstate only about $5000, which is



another issue in terms of us working with the banks. She was held accountable because it
hadn’t yet been determined by a doctor that she was incapable.

In this County, until ajudge determines you' re not capable, you' re capable. Which can
sometimes make it very difficult for usto do our jobs. At the same time, we protect,
we' re sometimes working to protect people in spite of themselves. At that point, they
perhaps don’t understand that they’re in the kind of danger that we know them to bein.
And we certainly knew this one was in danger.

So ultimately everything but that $10,000 was restored and she did live out the rest of her
life in her home, which luckily was not taken from her. And | think she actually died in
her home ultimately.

Another example. This would be an 89 year old male, also with dementia, victimized by a
friend who, as it turns out, was aso a senior citizen. He had befriended the client and his
family, had convinced the family, he actually signed himself as an attorney, | believe
that’sillegal, signed himself as an attorney and accepted an inheritance and assured the
family he (the senior) had ultimately been placed in a care facility.

WEéll, he hadn’t been. He was living, he was hospitalized by the time we found him.
When we went to the home, and this was the brilliant work of the Sheriff’s Department,
and really alot of work has gone on educating law enforcement and myself and the
ombudsman, the DA’s office, representatives of law enforcement that have gotten on
board with us. We've gone out and systematically hit every jurisdiction, handing out
copies of the Pena Code 368 which is the elder and dependent adult abuse statute. Trying
to get everybody on board to understand that thisis a crime.

And the sheriffsdid a brilliant job. They immediately went and photographed everything
before this friend could get over and change things. For example, he had a bed delivered,
and you would think why would you have a bed delivered, except this man (the senior)
lived in thistiny little house in a straight back chair. And | don't mean like this, | mean a
straight back chair. And so he sat init, he dept in it, he did whatever he did in that chair.
He had no TV from what | understand, no bed. And the hospital reported it appeared he
had not removed his shoesin over a year.

So I’m going to assume you guys are bathing on a regular basis and trying to understand
what it would really be like to not bathe for ayear. If you don’t have the capacity to
recognize the need to do that, you may stop bathing too. And so nobody was really
caring for him and that’ s what happened. And it was quite shocking for the emergency
room once they finally removed his clothing, and checked on him. Of course that was
very dangerous and he was obvioudly at great risk.

So he actually is now in a care facility, is being cared for, and he didn’t lose his home.
When he went into the hospital, this friend immediately showed the property to realtors.
He also had sguatters and allowed squatters on the property. | think a boat and a trailer
where he collected rent and didn’t provide that to the owner of the property. And of



course the owner never knew. And the other people on the property, which | think is
criminal, who were living there and not addressing the concerns of this man which were
so evident to anyone who recognizes health and safety issue for someone who's elderly.

So those are just a couple examples so that you know what we' re dealing with. We can be
dealing with someone who has dementia in their fifties, we can be dealing with someone
who’s completely competent in their nineties. We regularly run across what’s called a
sweetheart scam, where we have an elderly woman, for example, I’'m going to be talking
to you concerning my request about changing, adjusting sentencing orders to reflect not
working with the elderly and dependent once you’ ve been convicted.

We have an elderly woman who isin love with, in her mind and | trust that she is, a
lovable man who's been in and out of prison. The last time he was back in so fast his
orders, his orders actually read no contact with this family, with this woman. And he did
(contact the elderly woman) immediately. | think it was tracked on the telephone and his
mother actually helped him, the mother was younger than the woman he was in love
with, and helped him have contact with her. Luckily there was a family member in the
home at the time, who caught that he was on the phone with her, contacted his PO (parole
officer) and he was arrested by the time he got to the door. So the goods news was he
was in and out of prison only for afew hours and didn’t have a chance to get access to
her.

The specific thing we were talking about, that we' re requesting is specific probation
terms in sentencing orders, restricting the convicted party of a misdemeanor or afelony
from contact with the elderly or dependent adult for the duration of probation. We'd
prefer for life, we recognize we can’t control that. But while they’re on probation if it
could just be stamped, in however way it works. I’m not an attorney and I’ m not sure
how it works in the court system.

What happened just in the last few months I’ ve had some great interactions with the adult
protection officers in town, and we' ve had discovery. For example, we had a discovery of
awoman who'’s perpetrated so many people in town, but as it turns out has only been
convicted of one misdemeanor, and unfortunately on her sentencing order it did not say
don’'t work with the elderly or dependent. And we found out she was employed, not
currently because she's not anymore, she was employed recently at a facility where the
elderly reside. She was employed in housekeeping which meant she had an accessto a
key to every apartment in the building, which was very alarming for us.

We called probation. Turned out it (a prohibition against working with the elderly) wasn’t
on the order. They had to then go in front of the judge and request it, and while we were
going through all these motions, she was fired on her own. Which was to our benefit.
And it was to their benefit getting her out of there. But nonetheless it would have never
happened if the sentencing order had read she wasn't allowed to (work with the elderly).
And what she did was she ended up perpetrating the people there and we' re now looking
at some of the claims that have come up in the last few months, that seem a bit odd. And
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once we all put it together that she was working there at that time, there may be greater
cause for concern.

The catch iswe don’t want it to say that it's only PC368. The Penal Code applies al the
way across the board. 368 is agood tack-on, it adds extra time, it adds extra penalties if
you injure someone who is over the age of 65 or 70, and if they're qualified asa
dependent adult. So, specifically anyone that has any contact in any way who perpetrates
against the elderly or dependent regardless what the penal code says, we'd like to see
there’ d be a prohibition on that (future contact).

State Assemblyman Joe Simitian, Chair:

Thank you very much for your comments and thank you for the specificity of the
suggestion. And when we get these, we will of course have staff follow up after today’s
hearing. Thank you.

Sandy Skezas:

Thank you.

State Assemblyman Joe Simitian, Chair:

And our third panelist today is Prescott Cole.
Prescott Cole:

Thank you very much. I’'m Prescott Cole. I’'m the Senior Staff Attorney for California
Advocates for Nursing Home Reform. 1'd like to take this opportunity to thank the
Chairman, Joe Simitian, and aso John Laird. Thisis very exciting for everybody who's
involved in any kind of issue that deals with elder abuse to know there’'s a Committee on
Elder Abuse.

I’ ve been an attorney with CANHR for the last eight years. CANHR is actualy an
organization that has been in existence now for over twenty years. Our central focusis on
issues of long-term care, hence the name California Advocates for Nursing Home
Reform. We actually started out with a better name which was Bay Area Advocates for
Nursing Home Reform, which means we were BAANHR. Somebody a long time ago
must’ ve seen the Morehouse mustard flag and copied that. Then we went statewide so
we're California Advocates for Nursing Home Reform.

We track al the activity that you can track in nursing homes through the Department of
Health Services, OSHPD, which is Office of Statewide Health Planning and
Development, and other information that comes in. And we get all this information about
the 1400 nursing homes, we put it in aform on the website so consumers can track what's
going on in nursing homes. So if they have to make a decision about going to a nursing
home, they can pick one that’s not just close to home, and doesn’t smell too bad.
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There is a great fear around nursing homes, it’s not only the bad care that happens in
some of the facilities, it's how do you pay for a nursing home. And this is where we
intersect with the crimes that are perpetrated against the elders. Elders are panicked

about if | go into a nursing home, how am | going to pay for it, and that’s where the

scams begin.

Now, our organization probably knows more than anybody else about Medi-Cal for long-
term care. That's the pay system that the government has for individuals who will bein a
nursing home for along period of time. If you're going to be in the facility for a year, two
years, whatnot, how will you pay for it. If you reach a certain criteria, if your finances,
your assets, income, is at a certain level, you will qualify for this program.

Now, there are legions of people out there who have these little scams, these little idess,
these little tricks to get onto Medi-Cal. And what they are is individuals that have come
up with an idea to make themselves phenomenally wealthy. My father’s 82 years old,
and | asked him, “Dad, do you get these invitations for living trust seminars, or how to
protect the home in case you go into long-term care?’ He told me he could build a
bonfire with the information that comesin. And I’m sure all of you have that kind of
material coming through the mail if you're over 50.

Now, if you go to one of these seminars, and probably most seniors have been to one of
these seminars, there's a hook, and the hook gets in there early. Well, a senior who
comes to a seminar, who's going to be sitting down for an hour, hour and a half, and then
at the end of that period is going to make a decision on the way they’ ve been holding
their assets for the last 40-50-60 years, it' s got to be quite a hook.

And here's the hook. If you ever go to one of these seminars, this is what they do. First
they’Il joke, and they’ll talk about how much they love elders. Then they’ll say, “Seniors,
you have a 50% chance of going to a nursing home,” and they say, “The sad fact is, 50%
of the seniors go into the nursing home. The average stay is two and a telf years. You'll
become completely impoverished, everything you’ ve saved your money for, everything
will be taken away from you. But the good news is there’ s a government program called
Medi-Cal. Stay with me the next few minutes and I'll tell you how to preserve all your
assets, pass them on to your relatives, get the same kind of care you would for private
pay.” And that is how the approach goes.

| have told a big nasty lie, a couple lies, but the biggest lie is the hook which is lying
about the statistics. 50% of the people do not go into a nursing home. And certainly of
the people that go into the nursing home, this is coming from OSHPD, Office of
Statewide Health Planning and Development, they track admissions into nursing homes,
and they say roughly this, “71% of everybody that goes into a nursing home will leave in
90 days, or before 90 days.” So alegitimate sales pitch would be “ Seniors, you have an
8% chance of going into a nursing home, thank you very much. Stay for the door prize.”

12



These people will rake in a phenomenal amount of money. What they do is they use the
existing regulations of Medi-Cal and then they tell the individuas that they are going to
transfer these assets and make them exempt for purposes of qualifying for Medi-Cal.
Many times these assets are already exempt for purposes of qualifying for Medi-Cal. The
house is exempt. The house is the biggest single asset that an individua has and yet these
sales people will say you have to sell the house. Or they have an IRA. ThelRA is
exempt for purposes of qualifying for Medi-Cal. They will be told to cash out the IRA
and here it comes.

All this money has to get going and flowing because they want to sell an annuity. They
make from 10-15% on these annuities, and it’s huge. We' re not talking about thousands
of dollars, hundreds of thousands. We're talking about hundreds of millions of dollars.
Now remember, only 8% of seniors are going into the nursing home for more than 90
days. More than that, the seniors who are purchasing these items, these annuities, aren’'t
even close to going to a nursing home.

| actually know this woman, her name is Marguerite, she’'s 81 years old, she purchased a
11-year deferred annuity. She put $604,000 into an annuity she can’t touch for 11 years.
The salesman left her with $20,000. It'salega product. The product islegal. It's just
how he did it. Hetold her thisis how you're going to qualify for Medi-Cal. Shelives at
home. She can’t qualify for Medi-Cal for long term care, she's in her home. And if she
goesin to aresidential care facility, that’s the assisted living place, they don’t take Medi-
Cal. So she would have to go directly from home into a nursing home to get any benefit.
And in fact, she wouldn’t get any benefit because the annuity won’t pay out until 11
years.

Another individual, she was 83 at the time, she visited her attorney, her attorney sold her
an annuity. He said you should take $250,000, cash it in and buy an annuity to qualify
yourself for Medi-Cal. She was 83. She had one living relative. She got $30,000 of
capital gains liability for cashing that in, and the attorney made $25,000 for selling the
annuity.

There' s an organization out there, there’'s several organizations, and what they do is get
people involved in getting so worried about going on to Medi-Cal that they’ll say we will
pre-qualify you for Medi-Cal. The sad fact is you may pre-qualify for Medi-Cal, but the
way the nursing home industry is, they don’'t have to take you if they don’t want to. Once
you're in, you're in, but they don’t have to take you if they don’t want you.

So if you say, “Hi, I'm Prescott Cole. My Dad wants to be in this facility and he’'s on
Medi-Cal.” They’'d say, “I’m sorry Mr. Cole, at thistime all our Medi-Cal beds are full.”
Without getting too technical, you know, they can do that. They can say we don’t want
you. If hewasin the facility on private pay, spends down whatnot, they cannot kick him
out as long as they do take Medi-Cal.

There' s the other problem of the placement. Like say for Marguerite, $604,000, well if
she wants to go to the best nursing home in her area, which would probably be private
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pay only. She can’'t get in; her money’s locked up. And she says, “Well | qualify for
Medi-Cal,” they would say, “Sorry Marguerite, we don’t take Medi-Cal.” So you see, that
would be kind of a bum.

Then there’ s the macroproblem with al of this money. I’ m talking about millions, if not
billions of dollars, in the State of Californialocked up in these annuities. That doesn’t
help Californiaat all. Because an individual can’t help his or her granddaughter to go to
college, or even buy a Christmas gift. I1t'sal locked up, not even in California. It'sin
companies that are out of state or even offshore.

What we want to do, for looking at legidation, is to try to address the problem before it
becomes a problem. Y esterday, our organization did a training for the Department of
Insurance about this very issue. They’ve had cutbacks. The Department of Corporations
has, from what | understand, had al their investigators eliminated. Adult Protective
Services, they’ ve had cutbacks after Senate Bill 2199 went through.

The money is not here in the state. We al know that. So focus has to be on prevention.
It has to be on prevention because there's nobody out there to rescue you. |If you goof,
you've had it. The district attorneys are overworked. They can’'t go after a misdemeanor
felony, I’'m sorry, a misdemeanor fraud.

Y ou have seen some of these ads out there. They will say “living trust, $399”. That'sa
dollar short of afelony. There's areason why some of these things are the way they are.
Even if the district attorney had the capability, there’'s 175,000 individuals who are
licensed to sell annuitiesin California. Probably 99% of those people are great people
doing great things. But 1% is a huge number. Who can go after al those people?
Nobody can.

The Department of Corporations has a program called SAIF, Seniors Against Investment
Fraud. A wonderful program. In one week they stopped 12 seniors from buying
annuities, the total amount was 9 million dollars. That’s how huge thisis. It's out of
control.

There’ s one non-profit group out there that consists of just one lawyer. This lawyer’s law
firm consists of one paralegal and 32 annuity salesmen. They’ll guarantee to get you onto
Medi-Cal. The fee for services starts at $7,000 and then they take an additional
percentage of the assets. If somebody has a house down here, that house would probably
be worth $500,000. Maybe the elder is on socia security and has atotal income of $600 a
month. If they can’'t pay $7,000 for the services of this “non-profit”, no problem because
the law firm has a finance company and they’ Il refinance the house so the elder can pay
for services.

Okay, now the worst I’ ve heard so far. This attorney once charged a husband and wife

$68,500 to pre-qualify mom and dad for Medi-Cal. They’re 90 years old and they have
$3 million. The elders became so confused and upset they signed the contract.
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So our recommendations would be to get some kind of language where you would have
an expedited reporting system. We have referred numbers of people to the State Bar. It's
very cumbersome. They have a report generating system where you have to send
everything down to Los Angeles and hope it filters through. Now I’m one of 200,000+
thousand attorneys in California, the number one complaint against attorneys is not
answering their phone calls. Y ou can call me up, but don’t complainif | don’t answer
right away. It'svery difficult, they have so many complaints what can they do? It would
be great if they had an expedited system so they can get all reports about elder abuse
quicker.

Now the Department of Insurance, Department of Corporations, all government ertities
that deal with collecting complaints on licensing should have the same thing, an
expedited system for getting the complaints of the elders. Elders don’t want to complain.
| go back to my dad, who had a successful business, and some people still owe him
money. He will never go after those people.

Another thing we'd like to see...

State Assemblyman Joe Simitian, Chair:

Let mejust interrupt you if | may. You mentioned the importance of expediting reporting
systems for elder complaints, in particular complaints involving elder financial abuse. |
think you referenced the Bar. | thought | heard you reference the Department of
Insurance. What are some of the other agencies where you would think thisis
appropriate?

Prescott Cole:

Weéll, the Department of Corporations certainly, but I’ ve heard they’ ve cut back on their
numbers. | think they knocked off al of their investigators. And, these are only the
departments we work with, so certainly there are other ones for the contractors or
whatnot.

Everybody that issues a license, they have a system for handling complaints. And it’s just
that, my point about my dad, isjust to say it's very difficult for him to make a complaint
about anything. And normally if there's a complaint coming up that we hear in our
organization, it’ll come from somebody that’sin acrisis, or sometimes it comes from the
children. It'sall about what happened to the elder.

It's very difficult. Law enforcement and Adult Protective Services, they know how
extremely difficult it is. The district attorneys, even though they have this great new
statute that allows them to photograph an individual, | think it's Penal Code 1380,
something like that, but anyway it’s still difficult to get somebody to testify. Because at
that point in life, they (our elders) don’'t want to spend the time worrying about being
retaliated against, or being bullied. And some of these perpetrators are thugs. They’re
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seemingly pleasant people, they seem nice, but they are tough. They are tough and they
will go after you. | don't want to get too far into that.

The other thing would be a rebuttable presumption. In the law, when you're trying to
prove something in Civil Court, it's more likely than not it happened. A rebuttable
presumption would switch it around. Y ou would still have to prove it, but the onus would
be on the defendant. If the individual is an agent or the individual is a fiduciary, he or she
has a special relationship. Or if the individual is a caregiver and there was some kind of a
transaction and the caregiver or fiduciary or agent has raided the elder’ s accounts and the
elder is left with almost nothing or a really diminished place, in a court of law, it should
be arebuttable presumption -- meaning that it’s up to the defendant who got the big
benefit to say thisis the way it really happened. It's shifting the burden of proof. So that
would be good.

And the thing with trust mills, we would like to see a crackdown. (The reason they call it
atrust mill is because the same trust document is sold to everyone. They are blank
documents where the only thing to do is to fill in the blanks with the name of the trustee
and beneficiary.) The trust isaloss leader. You're invited in to hear free legal advice.
Incidentally, these are people who are not lawyers primarily. They’ll tell you about the
laws, the state laws, the federal laws, the regulations. But they’re not lawyers. They call
themselves certified advisors, Medi-Cal advisors, (or some kind of qualified expert).

To become certified with one of the organizations, get the fancy literature and a nice
card, you pay $900 and they give you the material. Now you're certified. We had a
hearing last year with Jackie Speiers office and there was a person called a Certified
Senior Advisor, who said her competitors were attorneys and CPAs. And when Senator
Jack Scott asked her, “Well your competitors are CPAs and attorneys and you went to
three days of class?’ “Yes,” was the answer. I’m not saying she didn’t believe they were
on equal footing (with CPAs and attorneys), but she's not.

Anyway, these people who put these trust mills seminars on have a goal of getting the
elder to invite them home. They want you to invite them into your house. And in your
house, they’re trained to stay up to 10 hours or more to wear you down, to make you sign
for that product.

You hear over and over, “Gosh in the times gone by people, a handshake was good and
wetrusted...” There was always something else going on, dementia. 5% of people over
60 years of age have some form of dementia. When you get to be 85 years of age, it
jumps to about 30-31% of people who have some form of dementia. And APS will tell
you, when they walk through the door of somebody who has severe dementia, they have
lost the ability to guard themselves. Y ou can walk right in, they don’t even put up their
arms. So seniors are the target. Why? They have 70% of al the wealth and that makes
them a great target. They make bad witnesses, ever so much the better.

We'd like to see a crackdown on individuals who parlay their expertise on government
monies, like Medi-Cal or something, and charge exorbitant anounts. So there should be
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some kind of control, just as there's controls on attorneys that close estates. Y ou have
statutory limits or something (on what they can charge) when you' re moving these kinds
of assets around. And they are moving hundreds of thousands. This one non-profit | told
you about brings in $500,000 a month, just like that, for qualifying people who don’t
need Medi-Cal for Medi-Cdl.

State Assemblyman Joe Simitian, Chair

Excuse me, just to be clear. When you're talking about a crackdown, is that primarily in
the form of alimit on fees? Or are there other things that would be appropriately part of
such a crackdown?

Prescott Cole:

Well, | would sincerely like to see, maybe even though the statute on practicing law
without alicense is broad, | think in this instance it should be narrowed to something
where if you're talking about qualifying somebody for Medi-Cal and you purport to be
giving information about what the government regulations are, you are practicing without
alicense. That should be very well regulated because you are talking about public funds
and you' re talking about people who are putting themselves in afinancia straight jacket
for the rest of their lives.

And the last thing I'd like to say is I’ ve been to a number of seminars when they talked
about elder abuse and one thing that comes up isif an elder has been financially abused,
their chances of death increase three-fold. They don’t recover. And there' s nobody out
there that has enough resources to help you after it's happened. Things have to happen
ahead of time. The agents that do this are not pursued. And they, the way they get away
with it isawink and anod. Even though we argue they want to shake my hand at the
end, they want to say | know you disagree with me, but you respect me. | won’t give
them that, but they’re looking for respect.

State Assemblyman Joe Simitian, Chair:

We have alot of colleagues that do that.
Prescott Cole:
Thank you very much for your time.

State Assemblyman Joe Simitian, Chair:

Thank you Mr. Cole. | think Assemblymember Laird has afollow up question.

State Assemblyman John Laird, 27" Digtrict
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Yes, | wanted to ask Mr. Simitian’s question in a dightly different way. And that is when
you call for a crackdown, are you saying that existing law is adequate, it's just the ability
to enforce it has gone away, or are you actually talking about additional law?

Prescott Cole:

WEéll, there are so many statutes on the books, and you could cobble something together
but nobody’ s doing it. Y ou can take the 17200’s, and you can get Penal Code 368 and
get the DAs interested in it. And for the Civil Code, you' ve got the Welfare Institutions
Code, the EADACPA which offers some remedies, which incidentally requires clear and
convincing evidence of oppression, fraud, malice or reckless conduct. Very hard to get.

The Civil Bar’s not taking these cases. Y ou have the litigators that go after things they
can identify. They know how to do it. They don’t go after the numbers stuff. Fraud?
They don’t get it. And the people that practice estate planning, well they know it’s wrong,
but they’ re not litigators and they don’t want to get into it. So the laws have to be
essentially redone, refocused. So it’s easier to use.

| think the Civil Bar needs to be attracted into this area. The Attorney General had a
wonderful bill a couple of years ago which enumerated the remedies. It enumerated the
remedies for practicing without a license except it gave it to district attorneys, the
attorney general, and city attorneys. They left out the consumers. Because the insurance
people came and said don’t want to have the consumers in there; they don’'t want all these
lawsuits. The civil bar should be encouraged to take these cases. | mean, there’ s enough
attorneys out there, God knows, but they’re not on these.

State Assemblyman John Laird, 27" District:

What you're really talking about is actually not on the public side, but on the civil side.
Having enough remedies that people would have incentives to do representation in away
that protects elders from some of these scams or abuses within the private legal system,
as opposed to some public prosecution or enforcement on that side?

Prescott Cole:

Yes Sir. That's fair to say. With alittle bit more for the public side, if you can have a
more useful definition about practicing law without a license (to help law enforcement go
after these individuals.) There's a magic in a misdemeanor, and the Attorney General
really proved it with going after one person in afacility that did not report an incident of
abuse they were required to report. The report she didn’t do was when a CNA, certified
nurse assistant, choked an Alzheimer’s victim. Actually that person was arrested and
prosecuted, but the administrator didn’t see that as abuse and didn’t think about reporting
it. The simple activity (misdemeanor) against the administrator by the Attorney General
sent shockwaves through it (the industry). So if you can, you know, ...

State Assemblyman John Laird, 27" District:
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But afollow up question. | happen to sit on the Assembly Judiciary Committee and
we're in this unusual situation where of the 32 new Assemblymembers this year only 3
are attorneys. They don’'t happen to be of my political party. So if there's any of uswho
are first term members that sit on the Judiciary Committee that happen to be Democrats,
none of us are attorneys. And we are grappling with these issues. In away, 17200 and
other things are primal, and they are mentioned in ailmost everything. Talking about even
utilizing or expanding 17200 is the equivalent of raising ared flag in front of anybody at
the capitol building right now.

Prescott Cole:
| understand. Yes.

State Assemblyman Joe Simitian, Chair:

For those of you wondering what on earth we're talking about up here, we're talking
about Business and Professions Code Section 17200, which is the body of law in
Cdliforniathat allows for the public to address unfair competition and unfair business
practices.

State Assemblyman John Laird, 27" District:

And I’'m complimented by the fact there was that correction because having not
understood almost everything in a hearing the first year, to be able to be corrected with
more detail was good. So the point is, if one of us decided we wished to take thison, is
this broad enough in its application, is its need demonstrated throughout the state, that
people are going to come out of the woodwork from across Californiato speak to the
need for this. Or isit really a narrow group of advocates that have had experience with
this that understand it clearly?

And I’'m not arguing it’s not right or not just, but in that climate that’s the kind of

demonstration that is needed to push it forward. 1I'm just asking in your assessment if
there' s the ability across the state to make that kind of demonstration?

Prescott Cole:
| would say, if I'm interpreting correctly what you're saying, that if you had alaw that
solidly addressed it, would there be a floodgate of litigation? If that’s a concern, there

wouldn’t be.

State Assemblyman John Laird, 27" District:

I’m asking actually would there be a floodgate of advocacy that would open for this. Isits
need understood throughout the state in away that people come forward and say, “ Geez,
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| was victimized in asimilar situation,” or “I represented somebody who was victimized
inasmilar Situation.” And, it won't drop into the usual polarized argument.

Prescott Cole:

Yeah, it'sarock that would slowly be pushed up the hill. A week ago the California
district attorneys had a conference on elder abuse and domestic violence. Law
enforcement is just starting to become aware of elder abuse issues, but it has along way
to go.

And the number of civil attorneys that could get involved are not there either. Even if you
can make the law so it could be user friendly, you're not going to get a floodgate but you
are going to get enough cases there whereby the (people engaged in this activity will
realize there are consequences. Thiswill serve as deterrence.) Now there’ s not going to
be thousands of people put in jail. There'll be a couple of people, maybe. But the industry
will start to see thisis the wrong practice. “We won't do this anymore. We'll find
something elseto do.”

State Assemblyman John Laird, 27" District:

Thank you, you were very helpful with the answer to the question.

State Assemblyman Joe Simitian, Chair:

Appreciate your passion on theissue. Let me briefly recap and go back to our panel. We
heard from Supervisor Pirie about the issue of notaries, the roles and responsibilities and
perhaps the value of addressing the roles and responsibilities, as well as the education of
notaries. We heard from Ms. Skezas about the importance of sentencing orders,
particularly with respect to the provisions of sentencing orders that preclude contact
either with someone who’ s been a victim or with some other elder or dependent adult in a
work setting, subsequent to the time the probation order expires. As | understand it. Then
we' ve heard about annuity scams and expedited reporting requirements, the burden of
proof and perhaps a shifting in the burden of proof, as well as the difficulty of trust mills.
Let me go back to Supervisor Pirie and Ms. Skezas and say were there comments the
other panelists made that you wanted to add to, comment on, or have gquestions about?

County Supervisor Ellen Pirie:

One thing we had talked about, our panelist who was going to be here Terry Hancock,
he'sill andisn’t here. 1 don’t know alot about, but Sandy may. There are people who are
called mandated reporters in California, where they’re required to report elder abuse. And
one of the things we talked about briefly was the possibility of having some people who
see the financial transactions going on added to this list of mandated reporters.

Sandy Skezas:
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There was a banking bill in 2000, | believe, that ultimately never made it to the floor. |
think the two factions picked their sides and said it wouldn’t go. | know that Marin
County, and | apologize | did leave thisto Terry to do, but I know Marin County had put
together a program to train people who work in banks. Oregon had done something
similar years ago and we have those materials. Now that it'sin Marin, it appeared from
the materials they sent, that we absolutely could encourage bank employees to be the
reporting party in the circumstance that they see something awkward happening. Maybe
someone’ s being coerced, we talked about the sweetheart scams. Or someone who is
perhaps coming in for multiple sums of money in the same day or within a few days and
is confused about who they’re giving the money to. There are many examples and |
guess what we're looking for is whether there is anyway to put some teeth in it so the
banks would have some liability. Have some responsibility with being held to no harm.
They see everything.

State Assemblyman Joe Simitian, Chair:

Yes. We had, | thought, very helpful testimony on this particular piece of the issue at the
hearing held in San Jose. And as your comments suggest, the politics around adding to
the list of mandatory reporters with respect to financial abuse, has proven difficult in
previous sessions. One of the things we talked about is who might be appropriately and
helpfully identified as mandatory reporters. There was a whole range of folks in the
financia transactions world. The issue of notaries came up only briefly, folks who work
in title companies, banks, mortgages, and the other option that was discussed was the
possibility of indicating certain folks fell into a different category, like the permitted
reporters. They would, perhaps, not be mandated to report, but would be permitted to
report with some protections from liability because one of the arguments people make
against being included as reporters is they’ Il bear some liability if they violate the
confidentiality or privacy of the parties involved. So, that’s an area that we will be
pursuing in terms of the Committee’ s discussions about |egislative possibilities growing
out of the hearing. So thank you. Yes, Mr. Cole.

Prescott Cole:

I’d like to make a comment about that if | might. Since deregulation, many people don’t
realize that there are individuals who are in banks in an employee setting who are
actually not what the bank customer would think of as a bank employee. They're actually
insurance sales people. And they’re licensed to sell insurance, under the guise of being
estate-planning advisors.

They’re getting access to the customers’ information and there are instances where an
individual will get acall at home saying, “Mr. Cole | understand your CDs just got ready
to come due, why don’t you come down to the bank and we'll talk about maybe getting a
little extra. The CD you had is 2%, there’ s other kinds...” They’re selling annuities. Just
as the people who go door-to-door, people that put on the trust seminars. They're there. |
think, it would be a fight, but I think that the Legislature might want to consider that in
the bank, at the desk, there should be some kind of disclaimer or a notification that says,
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“1 am alicensed insurance agent and my primary function is as an insurance agent. | am
not affiliated with the bank as a bank employee.”

State Assemblyman Joe Simitian, Chair:

Thank you. Any other comments? Ms. Skezas?

Sandy Skezas:

The bank must benefit from having them sit there.

Prescott Cole:

In fact, the person you mentioned out in Marin, it’s these bank companies who also own
insurance companies now. Some of them. And so the money you think is sitting in
California could be in some happy product someplace else. It's sold, and it's sold. It's

part of the annuity flow. So there’ s two different companies. The client, the customer,
should know that.

State Assemblyman Joe Simitian, Chair:

All right. Any other comments or questions? If not, | will say thank you. As| had
expected we heard very helpful presentations from this panel of experts. Thank you for
your participation. In a minute we' re going to take a five-minute break. Before we do
that, however, a couple of announcements and introductions.

The first is for members of the public who would like to comment at the third part of the
agenda today under public comment. | believe we have cards you can fill out. If you will
raise your hand, one of our staff members will get you a card and then we'll collect them.
So just raise your hand as we go to break. If you think of a comment you'd like to make,
when that time comes raise your hand during the course of the hearing and we' Il ssimply
drop off acard.

The second is by way of introduction.l do want to introduce a couple members of our
staff who are here. From my District Office, Kristina Loquist. If you would raise your
hand so folks can spot you. And Melissa Millsaps, if you would raise your hand so people
can spot you. Thank you for your help in pulling together today’s event. Mr. Laird can
vouch for me on this. The work we do as Assemblymembers is only as good as the help
we have from our staff. We also have two members from the Select Committee on Elder
Abuse staff here with us today from Sacramento. Lark Park, if you would raise your
hand, and Dena Wilson as well. Thank you both for making the journey from
Sacramento.

WEe're going to take a five-minute break before we pull our next panelistsup. 1'd like to
ask our next panelists to come up so we can get started in areal five minutes, not a
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government five minutes. So the Committee is recessed for five minutes. Again, our
thanks to the panelists who participated thus far. We stand in recess.

Physical Abuse Pand: Problems and Solutions

State Assemblyman Joe Simitian, Chair:

Thank you very much. We are now at the second portion of the Select Committee on
Elder Abuse hearing today in Santa Cruz, California. The hearing, as you know, istitled
Next Steps for California. We are about to hear from a panel of experts on the issue of
physical abuse, not only identification of the problems, but we're looking for solutions as
well, as you saw with our previous panelists.

Before | introduce them | should mention that we did have a comment from Richard
Parker that he left behind, relative to the last panel we had. He could not stay for
comments at the end, but just for the record, his comments have been received and will
be considered part of the committee’ s deliberations.

That brings us then to our next panel. Thank you to the four panelists who are here
today. We have | think four very well qualified folks to share their insights and
recommendations with us. | will allow each of them to introduce themselves briefly so
both the public and members of the Committee and their staff who have an opportunity to
review the hearing today will have a sense of what it is that informs your position and
point of view.

Why don’t we go ahead and go in this order if we may. | think I'd like to hear from
Kathleen Johnson, to be followed by Detective Sergeant Donna Lind, to be followed by
Brian Frankel and finally from Joseph Fendrick. So we can go in that order. Let me ask
that we hear first from Ms. Johnson, if you' d introduce yourself. We'll then go to
Detective Sergeant Donna Lind.

K athleen Johnson:

Thank you very much Assemblyman Simitian and Assemblyman Laird for alowing us to
be here and offering the opportunity. | am Executive Director of Ombudsman Advocate,
an independent nonprofit agency within the community that serves Santa Cruz and San
Benito County. We house the Long-Term Care Ombudsman Program as well as the
Patients Rights Advocate Program. Prior to that, | was the Long-Term Care Ombudsman
Program Coordinator for both Counties for two and a half years.

The Ombudsman has been raised earlier in the financial hearing. It’'s responsible for all
abuse investigation that occurs in licensed facilities. Licensed facilities include skilled
nursing facilities, residential care facilities, daycare health facilities, as well as
developmentally disabled homes. As such, it's been talked about how best to prevent
physical abuse from our local perspective, and what we're seeing. And Donna and |
decided that we would split it between facilities and community. So | want to speak to

23



you specifically about facilities, what our Ombudsmen have found, and the needs that
exist.

| think it’s important for al of usto remind ourselves what physical abusein fact is.
And, it is obvioudly any harm physically that is perpetrated upon an elder or a dependent
adult. Harm is an unusual kind of term, and often people look for bruises. However,
physical abuse also includes neglect. It includes sexua abuse, which happens for elders
and dependent adults and often is not talked about as such. It includes isolation and
abandonment. All can be a part of physical abuse because each leads to some sort of
physical harm.

Within the facility setting, just locally so you're aware, there are 41 residential care
facilities in both counties, as well as 14 skilled nursing facilities. The Long-Term Care
Ombudsman Program has investigated 109 physical and neglect allegationsin facilities
between January and November of this year. That gives you an idea. And these, | must
say, are primarily the ones that are reported. Often they are not reported, which is one of
the problems. Aswas raised earlier, but needs to be restated, especially within facility
settings.

Mandated reporters by law include physicians and all medical providers, all employees of
facilities, whatever setting that might be. Clergy is required to report and have access to
that information frequently. Any person who assumes the responsibility for the care or
custody of an elder or dependent adult is a mandated reporter.

When | was coming up with ideas that needed to be presented here, | have to admit that
when | started listing problems, the problems were into the teens and obviously eight
minutes does not alow us to do that. So I’ ve tried to focus on those that could be
addressed from the beginning. What could be done initially with the idea that abuse can
be prevented.

In looking at the problems, one of the thingsis alack of importance, | fed, that is placed
on the value of care. And | am speaking legidatively both federal and state. The fact that
studies are conducted, reports are made, they are publicized, and unfortunately are
shelved. It's aproblem, and we have seen numerous reports over the last six years about
the condition of skilled nursing facilities, the financial difficulties as well as abuse that
occurs. And it’s something that is very disturbing, | think, for all of usto see the data
collected and put on the shelf with no action to follow.

One of the things | feel would be very helpful, and maybe it isn't legidative, but the very
fact that facility life is kind of broken into business versus home, and from the residents
perspective in many cases it is their home for avery long time. The short period of time
(that many stay in nursing homes) that was discussed in the financial abuse panél is true.
Thefact isthat 1 out of every 3 of us will spend some time in a skilled nursing facility.
And we have residents in our facilities who have not gone there to die. They have been
living in facilities for 6, 8, 14 years. Thisistheir home. And thisis a problem that |
believe can be addressed, and | will ook at that later in terms of suggested solutions.
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It istheir home, yet it is a business, and there is areality and a perception that are not the
same when talking about residents' homes and the responsibilities of an owner and
administrator. There are also laws and regulations that are in place to protect residents of
all long-term care facilities. Those laws and rights, the rights they hold are in addition to
the rights they carry with them into the facilities that each of us enjoys in our lives.

However, while the laws are enacted, and specifically talking about elder abuse, al the
requirements for the facilities, the way to look at preventing facility abuse is certainly
through education of staff. Having the required number of staff per resident. Again, all of
these things are very good and in place, but it ends up pitting facility owner and
administrator amost against the residents in that they’re trying to meet regulation
requirements. The funding is very difficult for them. They are unable to have the staffing
level, especialy in our area, as you well know the cost of living is extremely high. The
ratio of staff to resident is increasing.

Staff members, specifically Certified Nursing Assistants, provide at least 85% of the
direct care to al residents. And in order for those individuals to make aliving in our
community and live in our community, they’re working two or three jobs. Which we can
all now check off the possibilities of what’s going to cause possible abuse within a
facility. | know it's awful to say, but the laws have been enacted, the regulations have
been enacted with very well intentions, but without recognition of dollars and cents. And
unfortunately, where it's a home environment for residents, it's also a business, and it has
to equitable and acknowledged where dollars and cents are involved.

I’m not saying that we need to have more money, but perhaps looking at the way that
funds are spent going back to studies, data collection, various reports and efforts that are
undertaken. Perhaps at this point the money spent to do those reports, which we al know
is somewhat costly, could now be redirected to assist in providing the staffing levels to
make the operators fedl it's beneficial to them and not put residents at risk because of the
fact that staff is overworked, underpaid.

I’d like to talk about regulatory agencies aswell, and I'll do this very quickly. Abuse
investigation within afacility is so multi-layered, which is absolutely important to the
facility and really of benefit to the residents and staff to have the multi layers. The
problem, and when | say this to people, understand by law what is supposed to happen is
where there is an allegation of alleged or suspected abuse in afacility, the way it is
supposed to go is that the individual who is a mandated reporter is to report to either the
ombudsman or law enforcement immediately or as a soon as possible after they hear of
the event. Within two days we are to have a written report. What happens then is the
Ombudsman does an investigation. The administration is to do an investigation. We
cross report to the Department of Health Services or to Community Care Licensing which
are actually licensing agencies for residential care and skilled nursing facilities. And we,
the Ombudsman, also cross report to the Attorney General’s Office in Medi-Cal Fraud
and Elder Abuse.
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Multi layers, not everyone goes into investigate, but it is all out there in the public. There
is very little consistency that exists in the licensing agencies in their investigation. One
evaluator may come in and look at a case and find that it’s unsubstantiated. What
happens at that point is, and thisis from our perspective, we then call our Regiona
Director, we write letters, we send up every piece of information and ask that it be
reopened. It may be reopened. Another evaluator goes in and comes up with a deficiency
or citation. So it raises the question of what is the training, what is the requirement and
what are evaluators instructed to do so that residents can feel secure that they are getting
the attention they need. And so the facility owners can know the standard that is expected
of them.

Consistency always provides a sense of security to residents. It also ensures the
administrator knows what' s required by law and what standard they will be held to.

In addition to the reporting process to the Department of Health Services and Community
Care Licensing, once there has been an investigation and a regulatory agercy makes their
findings, the facility is required to put in place a correction plan. That is, the purpose
being that any regulation that was violated is covered so it doesn’t happen again. The
second thing is, in the case of abuse, that that individual will be kept safe and that all of
the residents will not need to be fearful within the facility. The plan of correction is
submitted to the Department of Health Services and they sign off onit.

Often, and when | say often | will say 90% of the time, a planof correction that comes
from afacility is exactly the same plan of correction they had prior to, for the same
offense. When the staff person who is being accused of abuse isin an administrative
role, for instance a director of nursing or an administrator who is unresponsive to elder
abuse cases, the plan of correction contains a provision that that individual is responsible
to ensure abuse does not happen. That person is responsible to provide in-serviceson
abuse to the staff. 1t's signed off by the Department of Health Services and there is no
oversight by the Department of Health Services. The response is we expect the
Ombudsman Program to be our eyes and ears. And we constantly try to remind them, as
well as every other agency, as well as community members, that we are not a branch of
the Department of Health Services. That is something that is very important. Something
to look at.

Training needs to be involved. Elder abuse needs to be a part of training on every level

in the medical profession from physician al the way through to CNAS. It needsto be a
required course. It needs to be required in continuing education. And it needs to be
provided by those who know what it is and what to look for, what the indicators are. The
accountability of mandated reporters is essential. It is a preventative act that we believe
that if in fact, as was talked about before, mandated reporters who fail to report are
prosecuted regardiess of what their role is in the community. That it sends a message to
the community and every facility owner, every staff person in afacility, if you don’t
report, you will be prosecuted and you will be prosecuted the fullest extent the law
allows.
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State Assemblyman Joe Simitian, Chair:

Forgive the interruption, but do you have any views about expanding alist of mandated
reporters and whether that would be appropriate?

K athleen Johnson:

| do, and yes| do feel that we should expand. Financia abuse really got me where |
couldn’t say anything, but | absolutely agree banks should be involved. | also believe
that social workers, case managers, who are working with seniors or dependent adults
should be mandated reporters.

State Assemblyman Joe Simitian, Chair:

Thank you.

K athleen Johnson:

Again, my list was long and | know I’m running over so I’m going to make this as short
aspossible. The onething | can say from our perspective, where I’ ve been and where |
am now, both the federal government and state government through the Older Americans
Act and the Older Californians Act created the Long-Term Care Ombudsman Program
for the specific purpose of advocating for and protecting the rights of those residents.
And there is no other program that exists like it, that is responsible for that. It is aso the
only agency that’s responsible, aside from law enforcement, for all of these investigations
into facilities. Again, | realize that money istight. But it is also questionable not only to
those who dedicate themselves to this profession, and it is a profession, but the need, the
importance and the priority, needs once again to be backed up with finances to
adequately finance an Ombudsman Program throughout the state. A program that allows
for paid staff as well as the volunteers who are able to be trained and work within this
field.

State Assemblyman Joe Simitian, Chair:

Thank you. And to the extent you have additional comments, we can incorporate them
into the record in writing so not to worry, they will be included.

K athleen Johnson:

One more thing?

State Assemblyman Joe Simitian, Chair:

Absolutely.

K athleen Johnson:
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Thisis essential, and | promise | will stop here. With the Ombudsman Program and the
responsibility that the Long-Term Care State Ombudsman is supposed to have, because
there are so many regulations that are state connected and because the purpose of the
program is to act as advocate in rights protection for residents, | think it would go well
for our Legidature to look at removing the State Long-Term Care Ombudsman as an
administration appointed position. And by doing so, alow the State Ombudsman to be
independent, not under the same agency that the Department of Health Services is under.
Make it totally independent as is the Commission on Aging. And alow the residents the
same playing field that lawmakers and lobbyists are playing on. Let the State Long-Term
Ombudsman be an advocate for the residents of this state.

State Assemblyman Joe Simitian, Chair:

Thank you for your comments. Thank you very much. If we could hear from Detective
Sergeant Donna Lind please.

Detective Sergeant Donna Lind:

Yes. | am with Scotts Valley Police Department. Detective Sergeant. 1’ve been
employed with this city for 35 years, a Peace Officer for over 25 years, and an
investigator for probably 15 of those years. And, during the course of my investigations,
my work in investigations, there have been very few reports of physical abuse.

| would like to add one more thing. My mom was president of Project Scout which also
worked with seniors, and often she would come to me with issues and problems, and
things of that nature, and a concern about the lack of resources for elders.

Through the years, in the area of physical abuse, we see very few reports, especiadly in
Scotts Valley, and | think county-wide. And part of that | believe is because the elder
person is isolated and the perpetrator is usually afamily member or primary caregiver.
They feel asense of guilt for being a burden on whoever’ s the caregiver, and maybe feel
that because of their inability to contribute they deserve what happened, and there’s a lot
of psychological things going on. Things that result in a failure to report.

Some live in fear of being removed from their home, and better to be in their home where
they’re comfortable, even if they are abused or neglected, than to have to be placed in a
nursing home, which they’re often threatened with. And, those people who might
become aware, neighbors, friends, although often they’re more isolated if there is abuse,
are afraid to come forward for fear of retaliation. They live in the neighborhood. They
don’'t want to put up with a person when they assume law enforcement will come out,
you know, guns drawn, NY PD Blue or something, and hit the house. They envision an
investigation as very traumatic for the neighborhood, to the victim, and that their name
will be revealed. There are confidentiality laws and procedures in investigations that law
enforcement does handle this type of case discreetly, but | don’t think people realize that.
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There' s often times when someone will call and give you the hypothetical case and you
realize that they’re afraid of becoming involved. Y ou try to educate them on what can be
done and the protection they can receive. The medical profession, | think, often doesn’t
want to be involved in the court system, and we all know how that can be difficult.
There’'salot of time involved, delays and things. Often | think maybe it’s that they’re
busy and not looking beyond the injury. Not taking the time to check records for past
reports. | think often the caregivers who are abusive shop for doctors so they don’t take
the person to the same doctor. And, you know, maybe there's also some lack of
awareness, although there's been alot of effort made to educate the medical profession,
particularly, about mandated reporting laws.

So the solutions that | can see, and some of them are very difficult, is a public awareness
campaign. First for the public to understand or recognize abuse. Realize that people
aren’t going to be forthcoming with what happened. There are the fears we discussed.
But if they understand and recognize some of the indicators of abuse and procedures, and
know that these concerns can be reported discreetly and confidentially and they know
how to report, maybe more people will feel safe in reporting.

Next has already been mentioned, Kathleen said, more training in the medical profession
on indicators and recognition of abuse. All elder abuse, physical and sexual. There's not
enough training to understand the dynamics of abuse. And, we' ve improved in, | think,
child abuse, but I think children are in schools and have more people that can be aware of
abuse. But in the elder population there's not been that improvement. So we rely on the
medical profession heavily and on caregivers, socia workers. And as has been
mentioned, | believe the bank records on financial abuse are important, I’ ve dealt with
that many times. Many times bank officials want to tell law enforcement, but they’re
afraid of the consequences or betraying confidentiality laws. So that has definitely been a
problem. And they sometimes, | mean, there are times when they are also aware of not
only financial but neglect and other issues as well. And don’t know how to report.

We hope that people will understand victims won’t be honest about their injuries. To
look for the caregiver that is doing all the talking, the demeanor of the injured person.
Are they looking to that caregiver that’s standing there listening to every word they share
with the doctor, before they answer? You know. Typicaly we'retold, “Oh, they bruise
easily.” And yes, older persons sometimes bruise easily, but when you start hearing that,
you need to look alittle closer. Do the injuries match the explanation? We so often are
told, “I fell. I'm clumsy. | lost my balance.” But there are two black eyes or there are
injuries to both sides of the body or front and back that are not consistent with afall.
And, the you know, we need to ask that the medical profession or the people of contact
look beyond that one injury and look for some of the indicators and look for a pattern and
encourage them to report.

The other part, | can't remember a case where someone failed to report and there was a
prosecution. | know that our court systems are overworked, but maybe if that message
was sent. If someone failed to report and there were really consequences and they were
held accountable, word will travel through the medical profession and the other areas that
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really don't want to be involved. And that employees who do report, because | have seen
people who' ve been encouraged by their supervisors not to report, are protected. All of us
need to work to get that message out — that if you fail to report, you will be accountable.

The other end is the prosecution. In law enforcement it’stypical that al cases take quite a
bit of time to go through the court system. | know the problems financially in staffing and
things, but working with elder victims, there are so many times I’ ve seen casesthat are so
drug out. In one case, before we were allowed to videotape, they brought the whole jury,
and we all went to this lady’s mobile home. Well, the time it took to go to court,
dementia had set in, she didn’t recall the specifics. But think of her bedroom. Her being
in bed and a full jury and the attorneys and the law enforcement all there. The stress she
must have felt. And that case was |ost.

Now we can videotape, and that’s been a tremendous tool, but you still want to see that
victim see thet justice. And the delays and the things that happen make these cases even
more difficult to prosecute than other cases because there are so few people that can
speak for them (the elder). And | guess those are my main issues.

State Assemblyman Joe Simitian, Chair:

Thank you very much. That brings us to our next panelist which is Brian Frankel. Mr.
Frankel, welcome and thank you for being with us today.

Brian Frankel:
Thank you. My colleague Joseph Fendrick and | will each be interacting with each other
when giving the presentation so we may switch back and forth for our alotted time, our

combined allotted time.

State Assemblyman Joe Simitian, Chair:

Happy to accommodate the presentation and any way you feel is most effective.

Joeseph Fendrick:

He's Frick; I'm Frack.

State Assemblyman Joe Simitian, Chair:

WEe'll be the judge of that gentlemen.
Brian Frankel:

Okay. Let me first introduce myself. My name is Brian Frankel. I’m a Supervising
Deputy Attorney General. | supervise the legal staff inthe Elder Abuse Prosecution Unit
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within the Attorney General’s Office. And that Unit is housed within the Bureau of Medi-
Cal Fraud and Elder Abuse.

Joseph Fendrick:

My name is Joseph Fendrick, I'm a Special agent supervisor with the Bureau of Medi-Cal
Fraud and Elder Abuse. | supervise ateam of agents that are assigned to the facility
enforcement team, which has statewide jurisdiction. It is one prong of the four-pronged
approach that our Bureau has in investigating and prosecuting crimes against the elderly
and dependent adults here in the state of California.

State Assemblyman John Laird, 27th District:

And Mr. Fendrick, where did you go to college?

Joseph Fendrick:

| graduated from the University of California here in Santa Cruz.

State Assemblyman John Laird, 27th District:

Just checking.

Joseph Fendrick:

If I may,...

State Assemblyman Joe Simitian, Chair:

WEe're going to ask the Sergeant if she can cite for shamelessness in just a minute...just
so we're clear about this. Go ahead Mr. Fendrick.

Joseph Fendrick:

| have one other comment. There are severa people here in the audience, important
people in my life. My mom and dad, my mother and father-in-law and my brother are
here. | would not have had the privilege of sitting this chair today without their love and
support, so thank you.

State Assemblyman Joe Simitian, Chair:

Thank you very much and welcome. Thank you for being with us. Go right ahead with
your presentation.

Brian Frankel:
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| would like to thank the Committee for taking the time to address this important issue,
and thank you for the panelists and the people in the audience for taking time to be here.
I’d like to state that throughout our presentation we will be making various proposals and
some of them may be our own personal opinions, some of them we' ve heard from
opponents, people in the nursing home industry, various sources. So | don't take credit
for al of them, and some of them may not have been passed up the chain of command
with the Department of Justice/Attorney General’s Office. But we wanted to
communicate these ideas to you because we fedl that it’s important. It's our duty to let
you decide what you want to follow up on.

State Assemblyman Joe Simitian, Chair:

Thank you. Understood and appreciated.
Brian Frankel:

First, we're going to briefly address what our Office does so you understand the
perspective that we bring to the table here, and then we'll get into the problems and
solutions. Our authority over elder abuse cases is in healthcare facilities which receive
Medi-Cal funding. It doesn’t matter whether the victim himself or herself is a Medi-Cal
beneficiary, as long as that victim is within a facility that receives Medi-Cal funding for
any reason.

We also have authority over board and care facilities, which are known in California as
residential care facilities for the elderly. Those are homes in which there are two or more
unrelated adults receiving either nursing services or a substantial amount of personal care
services to assist in the activities of daily living, such as bathing, eating, getting dressed,
things like that.

I’m going to let Joe take over and talk about our organization alittle bit.

Joseph Fendrick:

If I can go back to the four-pronged approach, there are several different areas of focus
within the Department of Justice, within our Bureau. The first is the violent crimes unit.
There are agents assigned to investigate allegations of individual incidents such as have
been mentioned earlier today. Crimes against elderly or dependent adults within skilled
nursing facilities, where we're talking about an isolated incident, where there might be
sexual assault, a battery, or any other incident where we have a defined specific
individual, maybe one or two, just depends on the case, suspects. Those cases are
investigated and prosecuted not only by our Bureau, but we work in conjunction with
local law enforcement agencies, with the local DA’ s offices throughout the state. There
are many of our cases that we actually refer and are prosecuted by the local DA’ s office.

The Facility Enforcement Team, which isa Team that | supervise, looks at the broader
picture. We look at investigating the allegations of neglect or substandard care within
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companies or corporations who own and operate numerous skilled nursing facilities
throughout the state. There, the investigations can culminate in either civil and/or
criminal actions taken against the company or corporation.

It is in these instances where the 17200 type of filings have been, | think, somewhat
successful. In that particular Business and Profession Code it has the prohibitive, the
injunctive relief segment of that civil filing. It has an effect of almost putting a company
or corporation somewhat on probation because there is the prohibitive aspect of what
they should not be doing, not violating any laws, or the regulations that they should have
been complying with to begin with. And there is an affirmative portion of the injunction,
which by court order mandates them to provide additional training, put additional funds,
as Kathleen Johnson was talking about, the dollars and cents of running a business,
hopefully putting that towards where it makes a significant difference in the every day
life of the residents in the facilities.

Thethird prong is Operation Guardian. It is a program started by the Department of
Justice a couple of years ago, in 1999. Operation Guardian is a multi-agency task force,
which does surprise inspections that are much more focused, and are alittle bit more
random, than what the local licensing and certification agency does on an annual or semi-
annual basis. Their goal isto go into facilities and hopefully identify potential violations
or areas where the facility needs to be doing a better job, if they haven’t been made aware
of aparticular situation by a nurse evaluator, by the ombudsman, or someone else who is
in the facility as an advocate or as the oversight agency. Operation Guardian does that
and works with the facility owners and the director of nursing and administrators to
hopefully correct those situations.

The fourth prong goes back to the financial abuse panel. The first panel. We do have
investigative auditors and agents who, within our Bureau, ook at and investigate crimes
that deal with allegations of financial abuse against the elderly. And in al of those we do
try to incorporate a continued commitment to work with local law enforcement as well as
the ombudsman, licensing and certification and local law enforcement agencies.

State Assemblyman Joe Simitian, Chair:

| apologize. The second prong, your shorthand for that was?

Joseph Fendrick:

Facility enforcement team. If you want the acronym, it's known as the FET team.

State Assemblyman Joe Simitian, Chair:

Cleverly enough. And the fouth prong, again the shorthand for that is?

Joseph Fendrick:
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Actually it’s just considered the Financial Abuse Section of the Elder Abuse Prosecution
Unit. Within our Bureau there’'s Medi-Cal Fraud which investigates crimes potentially
committed by providers of Medi-Cal. Then there' s the Elder Abuse Section.

State Assemblyman Joe Simitian, Chair:

Thank you.

Brian Frankel:

One of the problems that we wanted to mention which has already been mentioned is the
increased number of cases generally speaking, which we all know exists, and the

unknown cases, the lack of reporting that exists. And Joe do you want to address that first
and then I’ll get into the actual lack of reporting.

Joseph Fendrick:

Sure. Although Kathleen spoke about the many studies that are made and then shelved,
there are statistics out there I’ m going to quote from just briefly. And one of them comes
from, there are several studies, one of which concludes there are nearly 200,000
Californians a year that are victims of elder abuse. Our Agency alone, not including what
other local law enforcement agencies receive, we received over 1800 referrals of
suspected allegations of abuse against elderly and dependent adults. Within the last four
years our Bureau has doubled in size. In doubling that size, although it sounds great,
which it is, please don’'t get me wrong, we have 24 agents for the entire state, six
investigative auditors and five attorneys, and we have a few more that are being assigned
to specifically investigate and prosecute these cases.

So if | can make, | think everyone is aware of the financial crisisthis state is in today, we
as representatives from our Bureau need to put forward that if there is a way to preserve
the positions that we have, keep what we have, it isimportant. If thereisaway to
increase it, I'm not sure if that’s possible. If it is, that is certainly an area where it should
be explored even in afiscal crisis. Simply because of the impact our cases have on
people' s individua lives within the skilled nursing facilities, and in society as awhole.

Brian Frankdl:

One of the things that we're trying to do to increase awareness of elder abuse is the media
campaign. Y ou see examples of it with the posters I’m glad to see on the back wall here
which the Department of Justice was involved in developing. That’s a three-year program
that started up this last year. We aso have the Citizen's Guide here. We have copies on
the side there for distribution, looks like this. There’'s a Citizen's Guide to Preventing and
Reporting Elder Abuse, and | believe we aso have some Spanish copies here a so.

WEe' ve done that in conjunction with AARP.



So we're trying to get the word out and | think it’s important. That’s what I’ ve been
hearing here all afternoon. That it’simportant to make people aware of what is elder
abuse, to identify it and also to report it, and that’s something | want to focus on now.

DOJis mandated by statute to provide training materials to long-term care facilities and
we have done that within the past year, videotape and some hard copies of materials to
educate staff in nursing homes and other facilities as to what is abuse and when to report
it.

Regarding the prosecution of mandated reporters who don’t comply with the law,
Prescott Cole mentioned a case that’ s being prosecuted by the Attorney General’s Office,
I’m the prosecutor on that case and it’s up on appea now. WEe' re hoping the Court of
Appeal will issue a published decision that will provide guidance to both prosecutors and
mandated reporters in the nursing home industry and other mandated reporters, so we
know when exactly mandated reporters should make those reports.

Some of the solutions I’ d like to see having worked on this issue of mandated reporting is
that the statute that deals with mandated reporting, and the main statute is Welfare and
Institutions Code 15630, makes it a crime not to comply with the mandated reporting
laws. It aso states in that law that something to the effect that a supervisor or employer
shall not impede or prohibit one of their staff people from making a mandated report.

And yet, that statute does not make that a crime. To impede or prohibit the reporting. So
you could have a supervisor, a director of nursing or administrator of a nursing home who
directly or indirectly is stopping the staff people from making reports. For instance, they
may tell the staff people, “Do not report directly to the outside agency.” They're
supposed to report to the ombudsman or local law enforcement. The administrator may
say, “I'll take care of reporting it.” The administrator may be acting as a screen or filter
and not reporting things out, because if that abuse were known the nursing home may get
hit with a deficiency or citation by the Department of Health Services.

State Assemblyman Joe Simitian, Chair:

As | understand your comment, the Code section states a prohibition against impeding or
preventing, but effectively provides no remedy or means for enforcement of the language,
isthat correct?

Brian Frankel:

Correct. The subsection that imposes the actual criminal sentence refers to not reporting
in compliance with that statute but it does not make it a crime to impede or prohibit the
reporting. So that’s something 1’ d like to see changed.

Also, there are some laws that have a statute of limitations or deadline for when a

criminal complaint can be filed. And certain crimes begin that time period to file after
discovery of the crime. By the nature of the crime, this type of crimeis hidden. Like
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financial fraud would be a good example. In cases where (knowledge of) the crime
doesn’t necessarily start on the date the crime was committed, 1’ d like to see the statute of
limitation change to account for the lack of reporting. Because by the very nature of the
crime, the law enforcement needs to know about it to file charges, but may not know until
too late. So I'd like to apply the date of discovery to the statute of limitations that applies
to the prosecutions for mandated reporting.

Another problem that I'd like to address, and | see this as a huge problem that has a great
impact on at least the nursing home industry that | deal primarily with, is the lack of
staffing. There is a requirement imposed on nursing homes that each day there has to be
an average of at least 3.2 hours of nursing staff care provided per patient per day. One of
the issues that needs to be looked at is what is adequate staffing, and is 3.2 adequate?
Should there be more nursing staffing supplied for the patients. Some other states have
less staffing, have lower requirements, but many advocates say that higher requirements
are necessary to provide the quality of care that should be provided.

In alot of visits we' ve done to nursing homes, the nursing homes are not complying with
the staffing requirement. This is something my office is going to look into through the
use of, for instance the use of 17200 actions, trying to get injunctive relief to make the
nursing home comply with that staffing requirement.

I’ ve seen many reports, and the experts seem to be al in agreement that the amount of
staffing has a direct impact on the quality of care being provided, and that makes sense.
Obvioudly if there are not enough staff to go around to take care of al the patients in the
nursing home, if somebody who's laid up in bed and can't take care of himself, they ring
the call bell, if they don’t have staff people coming to help them to get them water or to
help them feed, or to help them to the bathroom, that’s a problem. So that is a very big
issue and | think my perspective isif you focus on the staffing issue, as a side result, alot
of the quality of careissues will fall into place. So that seems to be something that’s an
important issue to focus on.

Maybe some incentives that can be done to have the industry meet that standard of the
3.2, the present nursing staff ratio, maybe reductions in insurance premiums. (If more
staff is available to take care of residents, the quality of care being provided to residents
will be better. Therefore, less complaints and insurance claims will be filed and the
amounts of settlements paid under insurance policies will decrease. Thus, insurance
companies should offer atiered level of reductions in the insurance premiums being paid
by skilled nursing facilities as the facilities provide more and more staff over and above
the bare minimum of 3.2 nursing hours per patient per day. If the facilities provide more
staffing, the facilities will benefit from reduced premiums, the insurance companies will
benefit from less claims being paid out, and the residents will benefit from better care
being provided.)

By the way, some of the things I’ [I mention may not be directly in the hands of the
Legidature, but (my goal is) to bring to the forefront things that can be done.
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State Assemblyman Joe Simitian, Chair:

There s very little we don’t think we're in charge of. So it’s okay, go right ahead.
Brian Frankel:

Sometimes we have an influence on what can be done with other organizations. Tax
incentives possibly. Subsidized training. A lot of what | hear from the nursing home
industry is that they keep on advertising, well this seemsto be true, they keep on
advertising for staff and there are not enough staff to go around to fill al the positions. In
fact, one | think it was an administrator, mentioned to me a few weeks ago that they did a
reference check and this prospective employee had bad references from a prior nursing
home, but they hired the person anyway because they needed somebody to fill the
position. They had to have the staff. So we need better qualified staff. So maybe
scholarships or grants or low interest loans to people filling positions as Certified Nursing
Assistants and people working in nursing homes. Get more people and better-qualified
people into the homes.

Joseph Fendrick:

If I could just add a quick comment. | think it’s important to see if there is that dua
administration of the nursing standard instead of the approach being penalizing by
deficiency or citation those facilities that don’t meet that standard. Offer them incentives
for meeting the standard. Just like Kathleen said earlier; it's adollars and cents game. If
it becomes beneficial, and I'm not sure what the magical answer to thisis. But if the
approach is to offer incentives to the companies, to the corporations, to meet the standard,
they have this other incentive that benefits their company more and more. The better they
can provide, or the more they can provide more qualified staff to give the care to the
residents. | think that’s certainly what the approach is in many different industries, and |
think it's something that should be considered. Because certainly the work that they do is
incredible, especially in the responsibility that comes with the work that they do. It is so
important. 1t needs to be looked at.

Brian Frankel:

One idea that was proposed to me was that if you know how restaurants have a notice
posted with the letter A or B showing their rating for health. Somebody suggested that
similar ratings can be used and posted in the lobbies of nursing homes. So for instance,
somebody suggested that be done for the general level of quality of care being provided.
Somebody suggested there's a notice posted saying the 3.2 nursing staff ratio is required
and here’ s what the actual ratio is, you know, 2.8, 3.1, whatever. So that people coming
into the facility thinking about whether to place their loved ones there will know whether
the facility is supplying the required level of staff there.

State Assemblyman Joe Simitian, Chair:
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| just want to apologize, | didn’t mean to chuckle at the suggestion, but | was the author
of the proposal to require what's known as placarding at restaurants when | was a Santa
Clara County Supervisor. So it brought back memories of some rigorous debates on the
subject. Ultimately we ended up going with online posting of health inspections. It
wasn't my first choice, but it was better than nothing at al. That’s another possibility as
well. Thank you, keep going.

Joseph Fendrick:

| mentioned earlier, I’'m kind of throwing different thingsin out of order, but as they
come up, | think it's important to include them. Asfar asthe increase in our staffing, at
the Bureau. For the limited numbers of agents and auditors and attorneys that we have
working these cases, we have shown within the last four years that it has an affect, not
only in the individual cases that were filed and what that says within the industry, but the
larger cases, the larger corporate cases. They do send a message, a clear message, |
think. That law enforcement and the other agencies that we work with, because none of
these cases are done in a vacuum, are really paying attention to what type of care, what
the standard of care isthat is being provided in the different facilities throughout the
state.

There is a program from the Governor’ s Office of Criminal Justice Planning. If there's
any way the Committee can make sure that grants for vertical prosecution units to
prosecute elder abuse cases can be maintained, if that is possible or supplemented
somehow. Because | know some local agencies unfortunately have lost some of their
programs, some of their funding for investigating and prosecuting this type of case.

Brian Frankel:

And those are grants given to district attorney’ s offices for prosecuting elder abuse. One
of the things | want to point out, for our Office, for the Bureau of Medi-Cal Fraud and
Elder Abuse, our funding is 25% from the state's General Fund and 75% from the federal
government, so for every 25 cents that the state chips in, the federal government chipsin
75 cents.

State Assemblyman John Laird, 27" District:

And that’s in a direct matching ratio?

Brian Frankel:

Yes. Soit'savery good bargain. You get alot of bang for your buck, the money put into
our Office. I'd like to just mention in rapid fire in the time | have left, some various

proposals. They don't fall within any particular category, but | want to get them out on
the table for you.
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One of the things that makes prosecutions difficult is when the ombudsman is restricted
from disclosing confidential information. Of course federal law prohibits disclosing
information unless they have the consent of the patient or by other means that may be
available by court order. But to the extent that pressure can be put on the federal
government to change that, to make an exception for reporting to law enforcement or if
necessary restricting such disclosure to law enforcement if there's a serious risk of injury
involved. But there has to be some way to get around that.

State Assemblyman Joe Simitian, Chair:

Is the federal prohibition statutory or regulatory?
Brian Frankel:
Statutory.

State Assemblyman Joe Simitian, Chair

Thank you.

Joseph Fendrick:

And that certainly has become somewhat problematic. I’ ve heard that from several
different attorneys and agents and even ombudsmen in different areas. In the different
statewide training that our Bureau has done in the last four years, people have comein
and certainly it is an issue that has been brought up on many different occasions.

Brian Frankel:

Somebody has suggested that in Penal Code 368, one of the requirements is that the
victim is an elder. And we have to prove that the defendant knew that the victim was an
elder. People have suggested making that a strict liability requirement, sort of statutory
rape where it doesn’t matter what the defendant thought about the age.

State Assemblyman Joe Simitian, Chair:

Would it help if there was a middle ground that was “known or should have known”, if
we couldn’t get to a strict liability?

Brian Frankd!:

Obviously anything that would help go down that path would help prosecutions. Maybe
arebuttable presumption.

Another suggestion. Right now background checks for criminal histories are done on
applicants for jobs in nursing homes. The state’' s database is accessed and | think there
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should be a requirement that the FBI criminal database is accessed for criminal histories.
Somebody may have been living in another state and have a crimina record and it may
not show up on the state background check.

State Assemblyman Joe Simitian, Chair:

What would the cost implications of that be?
Brian Frankel:
| don’t know what the cost would be to access the FBI records. Do you have any idea?

Joseph Fendrick:

Y ou know, | don’t. We could certainly look into it, see if there’s an area within our
Bureau or within the state system to find out if we could put a dollar amount on it.

State Assemblyman Joe Simitian, Chair:

We'll follow up with you, thank you.
Brian Frankel:

Okay. A registry of convicted elder abusers, just like the registry of sex offenders under
Penal Code 290, so that people, both facilities and employers, can check to seeif there
have been convictions or people in the community who are hiring people to have
somebody to come into their home to take care of an elderly person or dependent adult.
Thisis so we know the person’s background if there have been convictions. Also, even if
not convictions, if there's been disciplinary action against somebody.

The medical board has a website that lists disciplinary actions against doctors, if |
remember correctly, and the state bar aso publishing disciplinary actions against
attorneys in the state bar journal. So | think it would be possible for some type of
communication to the public about disciplinary actions taken against staff working in
nursing homes, so facilities and people in the public will know what they’re getting. |
think those are the most important things | wanted to convey to you. Thank you very
much.

State Assemblyman Joe Simitian, Chair:

Mr. Fendrick, anything else?

Joeseph Fendrick:

The only other suggestion | would like to make to the Committee isin composition of the
panel today. And | don't know if you plan on incorporating people from within the
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profession — the nurses, the directors of nurses, the people who run the businesses, the
administrators to also provide you input as to where they see possible solutions, so you
have their perspective aswell. So it's not just the outside looking in, but it’s the inside
looking out. 1 think that would be very important for the Committee to hear as a whole.
Because if | can bring it back again, it is a dollars and centsissue. That's how they’re
running it, and | know they’re under quite a bit of, you know, their own responsibilities,
obvioudy in making sure that it stays open, that the facilities stay open.

Thank you very much for your time, and if | could make one more comment to the
public. This Guide is a very comprehensive source of information that can be used in
making your decision as to whether or not and where aloved one would be placed if they
need to be placed in a skilled nursing facility. There's information that identifies
websites. Please help yourself to copies because we brought them for everyone to have.
Thank you.

State Assemblyman Joe Simitian, Chair:

Thank you very much. Are there comments that panelists have made that prompted
thoughts by other panelists. We're alittle behind schedule, so if we could keep them
brief. That would be helpful, but | don’t want to cut them off. Sergeant Lind?

Detective Sergeant Donna Lind:

I’m not sure if | mentioned in prosecution of elder abuse, speciaized training for
investigators and prosecutors in recognizing, understanding the psychology of dementia.
They’re a different type of case to work. And, the importance of that. And | too agree
with prohibiting persons that are convicted of any elder abuse associated or related
offense. Not just 368. I’ ve seen cases where someone’ s been convicted and then | had a
case where he showed up in another senior mobile home park living with an elder person
who would not believe there was any risk. And, it was very difficult to help her. If that
had been a condition when he was convicted, it would’ ve been a great tool to protect
future victims.

State Assemblyman Joe Simitian, Chair:

Others?

K athleen Johnson:

I’d just like to comment, they did such a great job, but it caused me to think, when we
talked about the question of there being some kind of penalty or something associated
with preventing or inhibiting or impeding reporting. To take it a step further, I’d like to
see what could happen in terms of the same kind of thing occurring when thereis
intimidation, threats or fear coming within a facility towards aresident. And staff as well,
for fear of retaliation should they report.

41



The second, the only other thing is that when dealing with abuse in facilities, often it’s an
unknown perpetrator. This is something you guys made me think about. And even if
there’s a known perpetrator, you may not find it out. 1I’m not sure exactly how to work it,
how to do it or if it existsin the law. But when there’s a pattern or when occurrences
occur within afacility, where more than one abuse report that occurs, there needs to be a
higher standard, or at least someone who can be held accountable and be under the law to
answer to that, both civilly and criminally, and regulatorily | guess.

State Assemblyman Joe Simitian, Chair:

Thank you. Mr. Laird, comments or questions at this moment?

State Assemblyman John Laird, 27" District:

| have a comment. | think they’re finished, and | apologize because | will have to leave
just alittle bit into the public comment section. Since I’ ve been admonished by the Chair
already for being shameless, I’'m going to do it again.

State Assemblyman Joe Simitian, Chair:

Y ou were being complimented, not admonished.

State Assemblyman John Laird, 27" District:

And that is we' ve been carefully, during this entire hearing, dancing around the key issue,
and the key issue is the state budget. And | thought that | just wanted to make the point
for everybody that’'s here, as well as the panelists, that the state budget is an elder abuse
issue. Our ability to deal with thisis going to depend on a number of things that are
related to it.

Mr. Fendrick talked about increased enforcement and the desire for that, and positions.
That’s going to be directly related to our ability to fund the state budget. Mr. Frankel
talked about adequate staffing, and while adequate staffing at skilled nursing facilities
might well be an issue of a private facility, if there are any Medi-Cal beds there, then that
will be something that reverberates back around to Medi-Cal and the ability of Medi-Cal
to fund that. And if we do have an increased ratio and it somehow |eads to increased costs
being passed on to Medi-Cal, that may well occur at atime there' s a retrenchment of
Medi-Cal causing people to be pushed out of the system.

And | know earlier in the first panel, we had a discussion of Medi-Cal and we had
discussion of Adult Protective Services positions being cut be roughly 40%. And al of
these are before there is the problem of a $14 billion deficit at the state being addressed.
And the $14 hillion, if it's addressed in cuts, is going to be absolutely catastrophic to our
ability to deal with thisissue.
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This last week we had big discussions at the state level about a bond and a potential
spending cap. That spending cap is very relevant to each one of these problems. It'sa
proposal that, at least the two of us sitting here did not support, that came in front of the
Legidature and would have required that we make the $14 billion of cuts and then lock
that in as the state’'s spending level, only to be increased by afactor of population.

There' s aready been a 5% Medi-Cal cut in July and the Governor has proposed a 10%
Medi-Cal cut now. And even if we adopted that as part of the Goverror’ s proposals, we
still have $10-12 billion of cuts to go. And then there's a proposal to lock that spending
level in so that you lock the spending level in at the most cataclysmic economic downturn
since the Great Depression and are not allowed to come back when the times are better.

And so | think that even though we really want to focus on the issues of elder abuse, we
cannot separate them from this discussion of the budget. And | think one of the very
important things that’s happened just in the last few days, when we had the Santa Cruz
City Legidative meeting two days ago, which was focused on the vehicle license fee and
the ability of the city and county to do its basic services. There were many representatives
from the community and people representing people that are developmentally disabled.
We shouldn’'t have to make a choice. Everybody is in this together and it’s time to tell the
story about what happens in every level of government and public services, so it is not
this faceless thing or cliché about bloat.

It's a fundamental decision about whether we will be able to protect our elders from
abuse, abuse that’ s been so vividly described in this hearing. And so just for that moment,
| want to alert everybody to that. It’'s related to everything we' ve been talking about, and
| really hope that there will be advocacy related to it.

And | also, when | spoke to the executive directors of agencies that are in the human care
aliance, | indicated in your advocacy you should be pulled out of the room summarily if
you use the words service, funding, program, or cuts, to describe this story. | think just
describing what happened in some of these specific instances, and what's at stake is our
ability to protect people in those instances, is the story, rot the internal workings of
bureaucracy or funding. So | just encourage everybody to take that to the next level in
these discussions because it’s really going to determine our ability to act on the
recommendations and the ideas that come out of these hearings.

Public Comment

State Assemblyman Joe Simitian, Chair:

Thank you Mr. Laird. Well said. | think apart from the concerns that have been
expressed by all the folks who have spoken today, the value of these discussions has been
that you have helped to put a human face quite frankly, on an issue that is too often
pushed to the side. We have found that to be an unanticipated benefit of holding the
hearings thus far, and | expect as we hold additional hearings in other parts of the state
that will continue to be the case.
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What I'd like to do | think at this point, a dlight change in the schedule. | think what we'll
do iswe'll thank our panelists, et them step away from the dais. Rather than take the
scheduled 10- minute break, | think people have been very patient, many of them waiting
to speak, so I'd like to skip the break. | see some nodding heads like that might be a good
idea. That will aso allow Mr. Laird to stay a little bit longer.

If we have your card here for comments, then we will call you in the order in which the
cards were collected. And we have two places where you may speak from.

Again my thanks to the panelists, I’'m going to let them stand and make their way back to
the chamber. 1’m going to take the cards in the order which we have them. And Bill,
have you filled out a card? If | may ask, do we have one of these cards from you yet? If |
could ask my staff, Ms. Millsaps, who's in the back, is going to come give you a card to
fill out so we can get you into the rotation here. And there is both a microphone here at
the center of the chamber, but also a microphone that someone who is seated can use
when the time comes.

If I can ask you to hold off Sir until we get to your card, we' ve got Ms. Millsapps who's
coming right this way and she will get you into our queue. We're afull service
operation, we'll find you a pen and pencil aswell. Budget situation hasn’t gotten quite
that dire.

Could | ask Clay Kempf to come up to the microphone to be heard, to be followed by
Sidney Chapman, to be followed by David Bockman.

If you could get yourself ready that will help move us along more quickly. We're going
to try, this wouldn’'t work with legidators, but we're working with a group of community
folkswho | think will understand respect this, we're going to use the honor system on
time. We're going to ask you to be as brief and concise as you can rather than have the
little lights, bells or buzzers go off while you're trying to talk. But given the number of
folks who'd like to speak and the time we have l€ft, if you can be concise it would be
very much appreciated and helpful.

Welcome Mr. Kempf. Thank you for being here.

Clay Kempf:

Thank you. My, I’m here in the role of being the Executive Director of the Senior
Council which is the Area Agency on Aging in Santa Cruz and San Benito Counties, so
some of my comments come from that experience. First of al | just want to thank both
Assemblymen for holding this hearing. | think it’s really important and it’s wonderful we
have this opportunity. The panelists did a great job, so thanks to all of you. When we
talk about this whole issue of addressing senior needs we really think about establishing a
continuum of care so that individuals can live as independently and as effectively, for
lack of a better word, as possible. | think that should apply to elder abuse as well. That



we really need to look at a continuum of elder abuse prevention and elder abuser
treatment, for lack of a better word, on how to respond to it.

So with that in mind, | think legidatively one thing that could be looked at would be
creating in the Legidature a new mandate, something that is done in Santa Cruz County
and done in some other regions around the state but not in al. That isto create a FAST
team, aMDT (multi-discipline team) in which individuals from different backgrounds
come together to address issues of elder abuse. And the reason thisisimportant isit’s
often really hard to prosecute elder abuse successfully. Seniors, especially seniors with
dementia, make lousy witnesses, especialy if their abuser is afamily member. What's
going on will often disappear once a senior gets on the stand when they’re testifying
against a grandchild or something of that nature. So the MDT is often away that red
solutions short of prosecution can be solved.

So it’sreally wonderful that Santa Cruz has that. It's essential in terms of having an
MDT, in terms of designating who participates. | might not be the best person to say who
those players should be, but at a minimum we need folks from Adult Protective Services,
from local law enforcement, and from the district attorneys office, as well as someone
from ombudsman or social services. What we're seeing in some other regionsis that
MDTs are losing effectiveness because the district attorney’ s office, for example, does
not send a representative, so that hole just continues to grow. They have a dot, but the
participation is hit and miss. So some sort of legidative action to address that would
really be helpful.

| think public education is essential. Just looking around the room, it's alittle
disappointing to see there’ sreally not alot of public elected officials here. 1 know Ms.
Pirie was on the panel, Bob Lee is with the Didtrict Attorney’s Office here and it's much
to their credit, but | think if there was s similar hearing about child abuse for example,
this room would be packed with public officials. And that isn't necessarily to say public
officials are doing a bad job about being here, we couldn’ t say that. But | think the whole
issue of raising awareness about elder abuse and the importance of it, and the value of
eldersis something we're al missing. So we need to constantly promote elder abuse
awareness and somehow make that a more important issue.

And then lastly, | would promote that we should mandate continued education for law
enforcement and the district attorneys regarding this issue. We need to have continual
workshops for al law officials, not just the sheriff’s office, but al law enforcement
within ajurisdiction to make sure they are aware of these issues and how to treat them.

| agree with the comments about making financial institutions mandated reporters. That's
essential. And | also want to throw in something about the budget situation, and we need
to do real math here. With seniors and the population of individuals 85 and older, they’re
the fastest growing population in the state. Flat funding doesn’t get it done. If that

population is growing the fastest and funding is flat, that means that population is the one
that’ s being defunded the fastest. So | think that’s areal challengeto look at. We need to
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look at dollars, dollars to number of people, not just dollars asin $2 million sounds good
to address the issue.

State Assemblyman Joe Simitian, Chair:

Thank you for your comments. And that takes usto, Sir if | could ask you to just hang
on, grab a seat right there in front if you could, so you're not hovering. And what I'm
going to do is, I'm going to take Sydney Chapman, followed by David Bockman, and
then I’m going to get to you Sir. If we could just get you to take a seat right there, that
would be helpful. Sidney Chapman is no longer with us. Okay, but we have a very
thoughtful comment on the back that has been written down, to be followed by David
Bockman.

David Bockman:

Some comments regarding the comments made by Prescott Cole. Excuse me. | was
unaware of these living trust seminars. | haven’t gone to any of them, but it seems like
there's very little regulation of this field and maybe there needs to be some. These
people who run these seminars they’ re apparently unregulated according to the comments
made by Mr. Cole. So | think you might look into that situation.

On the other hand, the people that are coming in here to get these living trusts, my mother
died in a nursing home and she was a renter, didn’t own an automobile. She started with
$30,000 and gradually it disappeared after staying a long time in the nursing home. She
ended up dying there, actually dying in Dominican Hospital here. So she had Medi-Cal
at the end of her life. So, she didn’t have a home to give way to relatives. But some of
these other people that do have these homes and have automobiles and so on, and maybe
have $500,000. They seem to have a goal going into these living trusts, according to him
of getting around the system so they can get on Medi-Cal. It reminded me of people who
find ways of paying no income tax when they’ re making a million dollars a year or the
Enrons.

And it seems like there’ s alittle bit of dishonesty on both sides. And | think given the
budget here in California, |1 don’t think it’s right for people to try to work the system so
they can get on Medi-Cal more rapidly by putting their money off into some tax shelter.
So | think there needs to be regulation of that sort of thing, also some regulation of these
financia planners or estate planners, more so than there is now. More training perhaps,
and | think that would help quite a bit. Thank you.

State Assemblyman Joe Simitian, Chair:

Thank you very much for your comments. | apologize, | can't quite read the last name.
Isit Mr. ...?

Bill Eke:
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It's spelled E-K-E.

State Assemblyman Joe Simitian, Chair:

Eke. Bill Eke, please come to the microphone.
Bill Eke:
Let me cry on your shoulder, I'm glad | came today.

State Assemblyman Joe Simitian, Chair:

Thank you.
Bill Eke:

I’ ve been broken hearted for two years. | took care of my mother for over 20 years after
my dad died. She eventually wound up in awheelchair, but her doctor demanded that she
go into anursing home. That was the worst thing that ever happened to her. But |
decided, well if he's her doctor. So, | did put her in a nursing home. But, the charges
were $5,000 a month. | was down there every day to be of assistance to my mother.

They were not doing their work. She wasn't even being fed. So when I’d go to the place
where there might be some food served and take it to her room, which was always a
mess, they were doing no work. It hurt me when | was down there.

State Assemblyman Joe Simitian, Chair:

Please if | could ask you to face this way and address your comments to the Committee
and the camera, that would be helpful.

Bill Eke:

All right. Well, there are people here who know me and who might have even met my
mother. But you know, | would try to be of assistance to her, during the middle of the
day when people would come in for socid activities and | would help out with those
things. | was always getting compliments to help with any social activities. But like | was
saying, they weren't even feeding her. And so if | went to get food to help feed her, or
even clean her room, | was accused of stealing it for myself. That hurt. So | began to
think, no I’ ve just got to get her out of here.

So the administrators they weren’t doing their work, and you know what they said to me?
I’m not a young man anymore, they said, “What is a 70 year old man coming to visit his
mother for?” Y ou know what they did to me? They called the sheriff on me. That's
terrible.
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So the very day that | went there to get her out of there, | didn’t want to go in because |
was afraid I'd be arrested for trespassing. And as | stood there at the door, al of a sudden
these emergency vehicles were showing w. | had no idea what that was al about, but
finally the administrator, | guess had a change of heart and he said, “Come on in Bill.”
And, my mother was being picked up by those emergency vehicles. | got in the
ambulance with her to go to Dominican where she died. And thiswas just afew days
before Christmas of 2001.

But | don’'t understand. | mean if you' re paying people $5,000 a month, why, and I'd be
down there and | could see they weren’t doing their jobs. Her room would be a mess.
They weren’t feeding her. Excuse me for going on about this, but why aren’t they doing
the work that they’re being paid for. | just don’'t understand it.

So, it was on a Sunday morning and | tried to be down there every day to make sure,
because it wasn't far from where | lived, you know, the family home. And one Sunday
morning | went down there to make sure she was al right, and her room was a mess.
And she was crying tears, “Bill, get me out of here.” But the workers didn’t come to you
know, help clean up her room or anything. All they did was come to kick me out. | don’t
understand, but it hurt.

State Assemblyman Joe Simitian, Chair:

Mr. Eke, I'm going to thank you for your testimony today. | appreciate you being with us.
Bill Eke:
Sorry.

State AssemblymanJoe Simitian, Chair:

That's al right. Thank you for your testimony, we'll follow up with you from my staff,
Ms. Loquist. I'm going to let Mr. Laird get to his meeting. | want to thank him before he
leaves both for his participation today, but also for hiswork on the Committee to date.
And, we will continue to take testimony. | will stay here until the testimony is completed
and we will share all the testimony with both Mr. Laird and other members of the
Committee aswell. So let me thank Mr. Laird; | understand you have to step away. |
appreciate your accommodating the schedule of the Committee. And let me ask now that
we hear from Robert Berryessa, to be following by Francie Newfield, to be followed by
Beth McKinnon.

Robert Berryessa:

| want to thank you.

State Assemblyman Joe Simitian, Chair:
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Thank you, Sir.

Robert Berryessa:

And | can appreciate what this man went through. | went through about eight different
nursing homes, and | think those are the Dachaus of America — the concentration camps.
The women who work there, the nurses, are just terrific, but too often the people who run
it don’t, you know, carry out what they’ re supposed to do. And these people are just
neglected. And | know | went to ones here and other places, and I’ ve seen the same thing.
He's so right about that. When it comes to personal abuse, I’ ve seen my mother who
cried and said, “Why am | alone?” And | said, “Well because your son changed from
Jesus Christ to Adolph Hitler, and has taken power over you.” So I’ ve seen abusein
different ways.

There's a strange kind of abuse that’ s happening with our group called the DeAnza
Mobile Home Estates, since people found out about rent control. And | read something
in your booklet here that really says alot to me, and | didn’t know that before. Financial
abuse can be as complex as manipulating a victim into turning over property to an abuser.
Because an elder victim’s life savings can disappear and |eaves them unable to provide
for their needs and afraid of tomorrow.

And so | livein DeAnza Mobile Home Estates. In fact, it’s the same place that Joe
Fendrick’s parents live in. And when | talked to his father, | never realized you're right,
it is abuse. Because you have to be 55 and older in order to live there. Anyway, I’ ve been
there about 11-12 years now, and it was so great. Well in 1994, MHC, called the
Manufactured Home Communities, that own 150 parks moved in from Chicago and took
over the property in 1994. Now, we've had rent control since 1991. Rent control, that
means you can't raise the rent any further than you're allowed to each year. Anyway,
MHC fought the City of Santa Cruz, the Council, and us. They brought in their high
priced lawyers and eventually we' ve had to buckle down, al of us, to sign 44 pagesto
say that we will go along with the rent control, but once we leave, the rent controls dies.
That means we can’t sell our property, can’t give it to our children or anything like that,
it'slost equity. So | fedl that’s a strange kind of abuse, but it is an abuse of its own kind.

And 1 find, as | checked around, that alot of mobile homes are becoming a thing of the
past. Where do the elders go. They can’t afford houses or condominiums or townhouses,
so mobile homes are the one way to go. Los Gatos, now because | called up some
lawyers there, said there's only two mobile homes left in Los Gatos. We are being
removed by the big money people.

There must be something wrong with monopoly when a company called the MOB house
in Chicago, ends up owning all this property and getsrid of us. Because | can seeit right
now, what’s going to happen. Our place up there is going to be a concentration camp and
a cemetery for the elderly. Little by little, they’re going to remove us, because these 44
pages have things in there that any time you do something wrong, they’ll be on your
back. Paint this, paint that, get rid of the mold and there. Eventualy, you'll just have
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exhausted your money and where do you go? A nursing home, and you can’t even
afford that.

So | didn’t know if the Committee knew about this kind of abuse that’ s happening,
besides personal abuse, the abuse this gentleman mentioned. There’ s adso this kind of
abuse too. | don’t know if anybody’s ever addressed it. | wish somebody would, and |
thank you very much for the time you' ve given me.

State Assemblyman Joe Simitian, Chair:

Thank you for being here today, appreciate your participation. That brings us to Francie
Newfield who will be followed by Beth McKinnen and then Linda Howe. Ms. Newfield
welcome.

FN:  Thank you. I’'m Francie Newfield, I'm the Acting Division Director of the Adult
and Long-Term Care Division for Santa Cruz County Resources Agency. In addition, |
am currently the Chapter President of the local Alzheimer’s Association, and a family
member with a person with dementia.

| wish to support the comments made by the panelists regarding the importance of
training awareness of financial exploitation and the importance of reporting suspected
elder abuse and dependent abuse to Adult Protective Services and law enforcement. | aso
strongly support the need to address sentencing orders preventing contact with the
vulnerable population for the duration of probation and for those convicted of such
offenses.

Y ou'’re now doubt aware of the demographic projections regarding victims of
Alzheimer’s disease. At age 65 there’'sa 1 in 10 chance of having Alzheimer’s disease.
That prevalence doubles every five years, so by the time when we're 85 there’ s a 50%
chance of having Alzheimer’s disease or related dementia. Thistrandatesinto a
substantial population with elders and huge public policy impact. From the time that
symptoms first appear, persons with Alzheimer’s disease live an average of 8 years, and
possibly as many as 20, with the disease. The cost of care for a person with dementia,
whether the care is provided in home, in an assisted living center, or a nursing facility, is
substantial. On the Central Coast, cost of care may easily exceed $4,000 a month. At
least half of al nursing home residents have Alzheimer’s disease or related dementia and
the average annual cost of nursing home care ranges from $40,000 to $70,000. Medi-Cal
pays nearly haf of the total nursng home hill for two-thirds of nursing home residents.

Any mears that can help an individual protect their assets for their own care is important
public policy. When a person with dementia at any stage is financially exploited by an
unscrupulous individual, they are robbed of their ability to receive the type of care they
deserve. They lose their ability to choose the care setting and become dependent on
public funds, most likely Medi-Cal to pay for al care and supervision. When a person
with dementia is exploited into signing away financial assets for one's home, whichin
this area as several people have mentioned is likely to be worth at least $500,000, they’ ve
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been cheated out of more than just money. They surrender the quality of life they’ve
earned and the ability to maintain comfort in afamiliar environment. The State of
California can protect the quality of life as well as public funds by taking actions that
encourage early intervention and provide strong incentives to end financial exploitation
of vulnerable seniors.

| applaud your interest in the matter of elder abuse and want you to be successful in
furthering public policy to protect those who can no longer protect themselves. Thank
you.

State Assemblyman Joe Simitian, Chair:

Thank you. Before we get to our next speaker, let me make one comment because we are
running out of time for our viewers who are watching live. We will, however, continue
the hearing and tape the hearing as well for subsequent broadcast in its entirety. The first
comment | wanted to make is that it is the expectation that this effort produces specific
legidative proposals. So while | highlighted that just in passing earlier in the hearing, the
hope and expectation is that we will take the comments that we received both from our
panel of experts, as well as members of the public, many of whom are expert in one way
or the other in their own right, and that those comments will then be considered by
members of the Committee, myself included, as well as Mr. Laird obvioudly.

And that will then produce a body of legislative proposals, which in the coming year or
years will be introduced. That istypically the approach that is taken in the select
committee process. The goal isto raise the issues, identify some specific solutions that
might be possible and then move them through the legidative process.

So for those of you who are here today, as well as those who are watching, | want to
assure you this is more than a conversational exercise. It will, in fact, result in legidative
proposals to one degree or another. Some of those may be things that are relatively easily
to move through the system in the course of ayear. I’m sure aimost al of you know it
sometimes takes a good deal longer and is more difficult. It may take a course of years,
but we will be taking those steps after today’ s hearing and after subsequent hearings as
well.

For those of you who are watching today in Santa Cruz, live today on Wednesday,
December 10th, we are going to be out of time at 4:00. And we thank the members of the
public who have been attentive. We will, however, now continue with the hearing, and
ultimately the tape will be edited and formatted to allow rebroadcast locally and on the
California Channel around the State.

Let me go ahead now and return to, | believe it was Beth McKinnon who will be next, to

be followed by Linda Howe. Beth McKinnon. We have a comment on the back, all
right. Linda Howe. Ms. Howe, welcome and thank you for being with us.
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LH: Thank you. My nameis Linda Howe. I’'m an Adult Protective Service Social
Worker. I’ve been with the County of Santa Cruz for 29 years. 1'd like to speak just very
briefly about the subject of physical abuse of elders and dependent adults.

Most physical abuse is perpetrated by caregivers, very frequently family members.
Caregiving is extremely hard work and very stressful. Add alcohol or substance abuse to
the equation, and you' re going to have abuse. The loss of a caregiver for any reason,
whether you send them to jail or they burn out or get sick, equals nursing home
placement for asenior or dependent adult. That's not an idle threat. That's not an idle fear
of the elderly. They’re going to going to a nursing home if they lose their caregiver.

Seniors and dependent adults need support services to 1) delay the need for round the
clock care, and 2) to support the caregiver when careis required. Things like respite
care, meals on wheels, adult day healthcare and in home support services that are already
in place but frequently underfunded and under the budget cutting ax, are things that
prevent elder abuse, dependent adult abuse, and keep people out of nursing homes. And
anything you can do to support these programs and programs like them will help.

State Assemblyman Joe Simitian, Chair:

Thank you for your comments. Point well made. Lisa Pearson to be followed by Carol
Childers to be followed by Cheryl Keay. And | apologize if I'm mispronouncing the
names as we go. Ms. Pearson, thank you for your patience.

Lisa Pearson:

Thank you. | am alicensed nurse. | started my career as a CNA. | am currently a nursing
home administrator. | have been a nursing home administrator for more than 10 years. |
am proud of what | do. | am very, very saddened by this gentleman’s story. It breaks my
heart. | am sorry. Fortunately, | have hundreds of storiesthat are better than that and are
good stories. And there is agood side.

| support everyone's feelings about individuals not needing to be in a nursing home. |
absolutely believe in that. | have always been very successful in running nursing homes
with that philosophy. Meaning that lower levels of care, back to home rehabilitation, all
those sorts of things. But unfortunately there is a section of our population that requires
our service. And we're there. We're there because we want to be and the magjority of us
love what we do. Every day is exciting and new.

| think the communities need to be more involved in nursing homes. There's abig
volunteer program in all the hospitals. The pink ladies, you know, are just al over the
hospitals doing nice and great things. And it is so hard to get that level of involvement in
nursing homes. If we could have that, we too would benefit from those things.

In regards to the 3.2, | was speaking to Cheryl about that. Being a nurse and knowing
about acuity, sometimes 3.2 isn’t the answer. It depends on the level of care. It's not
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always so black and white. | would also like to say that in my experience, certainly in my
personal experience, | never don't reach the 3.2 because I’'m trying to save money. Or
somehow that’s an easier way. Frankly, it's easier to run an ingtitution with lots of staff.
It's more economical to have 3.2 and higher. There’ s no overtime. It’s all wonderful, |
just don't think, it’s just not that ssimple.

There' s not those bodies out there to be had. Whether it’s the nursing schools or nursing
in general. Perhapsit’s the pay and the burn-out in nursing. You heard me say I’'m a
nurse. I’'m not currently a practicing nurse.

And I'd like to speak to the feeder assistants program. It’'s a federal program that
California had opted to get out of. And put a bunch of stops on and perhaps rethink that. |
think we should look at other levels of staffing and nursing assistants and feeder
assistants, those sorts of things.

| think we need to think outside the box. | would like to support Brian and the other
gentleman who said about bringing nurses and administrators to hearings like this so you
can hear the other side of it. Again, I’'m sorry that gentleman had a sad story. And | know
nobody wants to be in a nursing home, but we have to face the fact that they’ re there and
let’s find out how we can all make them better places.

State Assemblyman Joe Simitian, Chair:

Thanks you very much for your comments and your participation today. Carol Childers to
be followed by Cheryl Keay to be followed by Linda Robinson. Is Ms. Childers still
here? Welcome. Thank you for being with us today.

Carol Childers:

Hi, thank you. My name is Carol Childers and I’'m the Meals-on-Wheels Mealsite
Manager, so | see alot of elderly people every day and | redlly fed that what we need to
be doing is educating our elder themselves about elder abuse.

| really feel that people talk amongst themselves at our lunch and dinner programs. Y ou
see people forming friendships; they share their common problems, their issues. And |
really think if we were to educate folks about what financial elder abuse is — the different
levels and types of abuse, and also demystify what adult protect servicesis and what’'s
available.

Educating the elderly to this problem will help nip things in the bud. | think alot of times
people start hearing, there was talk about those long-term care things. Y ou know, we see
them advertised in the paper al the time. That’s the kind of thing where | think if we
educate our folks as to what that is, people will stop attending those things. And by not
attending that type of thing, maybe we can put an end to it.
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The other thing | would redlly like to encourage is, and | think it was spoken to by Mr.
Frankel, is aregistry for people who have been convicted of any crime, whether it'sa
misdemeanor or afelony against a elder person. And | say that because | know
specifically in Santa Cruz County | had a former neighbor who recently confessed to
stealing $5000 from an elderly person’s credit card. My big fear is she was employed
through an agency. My big fear is this woman will get a slap on the wrist and will then go
out in the public and start offering her services and will be under the radar. | redly feel
we need to have a strong registry like we have for sexual predators to prevent abuse of
our elderly.

Thank you.

State Assemblyman Joe Simitian, Chair:

Thank you for your comments and thank you for being here. Cheryl Keay to be followed
by Linda Robinson, to be followed by Lydia Blanchard. And | apologize if | missed on
the pronunciation.

Cheryl Keay:
Nobody getsit right. It's “Kay”, but thank you very much.

State Assemblyman Joe Simitian, Chair:

With a name like Simitian | try, so thank you Ms. Keay for being here.

Cheryl Keay:

Thank you very much. My name is Cheryl Keay and | have worked for the Department of
Health Services and Socia Services as an evaluator and as an administrator at an RCFE.
Two years ago | had the unfortunate lot to be in an acute hospital and | was physicaly
abused when | wasin ICU. | think | kind of cover every area.

Everybody seemed to have their own agenda, but what | think needs to be done at the
state level. And | do need to back up to say the Department of Social Services does have
to have FBI checking before we can hire any staff. They need to have the Attorney
General, DOJ, and the FBI fingerprint checking. Unfortunately, if someone is working
for the Department of Social Servicesin an elderly facility and they go to Department of
Health Services and work in a skilled facility or go to Home Health Services and work in
a home, none of these registries communicate. Everything is separate in each separate
department. | know that | have had the fingerprint portion of Social Services call me to
have me remove a staff person from my facility for something that had come up after he
had cleared fingerprint. Yet heis still working in a skilled nursing facility. So until the
state thinks about it and gets these agencies to communicate and | would suggest it also
might help with the budget problem. Must be spending alot more money for multiple



agencies to be sending fingerprints through the different agencies than to just have one
areathat all fingerprints will be cleared.

State Assemblyman Joe Simitian, Chair:

Is it your understanding that not only do we have multiple agencies involved, but that we
require people to absorb the cost?

Cheryl Keay:

Y es, we absorb the cost. For usit’s $82. That includes the DOJ, AG, and FBI, asa
provider.

State Assemblyman Joe Simitian, Chair:

Thank you. Thank you for your comments. Thank you for being with us today Ms. Keay.
Linda Robinson, to be followed by Lydia Blanchard. And | believe that Ms. Blanchard is
our last card unless I’'m missing a card. If | am, raise your hand and our staff person will
come to you. Ms. Robinson, welcome.

Linda Robinson:

I’m Linda Robinson. I’m the Coordinator for the Local Long Term Care Ombudsman
Program. And | just wanted to comment on something that someone brought up during
financial abuse. Ellen Pirie talked about notaries. Y ou know, witnessing power of
attorney documents and the potentia there for an abuse situation. | wanted to let you
know about the kind of things that have come across the Ombudsman'’s Office.

Situations where residents in nursing facilities are at risk because a family member or a
friend who isredlly just trying to exploit them, but they have to get that power of attorney
document signed over will bring in a notary to do that witnessing. The notary, | don’t
know if this was explained earlier, is only there to witness the signature and not to
determine capacity and willingness of this resident signing over power of attorney. So |
really support looking at making changes at least at nursing facilities.

Right now the law requires the Ombudsman to witness durable power of attorney for
healthcare documents. And our role isto go in and we have to interview the resident in
private, determine if they understand what they’ re witnessing and whether or not they’re
being coerced into witnessing it. About 50% of the time we're not able to witness a
power of attorney for healthcare document. | would like to see that extended to include
power of attorney for finance documents because these residents are really at risk.

Although there are many nursing home administrators and social workers who will notify
us to give us a heads-up, we can't really stop it from happening. We can certainly go in
and interview the resident and do our best. So if that could just be extended to cover
power of attorney for financial documents, that would be good. It would be a good start.
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State Assemblyman Joe Simitian, Chair:

And | believe now it's time to hear from Lydia Blanchard.

Lydia Blanchard:

Hello. It's been very interesting for me to edge my way into seniorness. In 1964 | worked
as a public welfare social worker for the old Medica Aid to the Aged which preceded
Medi-Care. There were interesting changes at that point. So this issue has been in my life
in many ways including long term work at a psychiatric hospital that included eldersin
Walnut Creek.

I’m alicensed marriage and family therapist. At every point in my training and my
experience issues of abuse including elder abuse came up. Very often in unfortunate
circumstances where supervisors, often supervisors hired from out of state said, “Oh no,
we don’'t do anything about that.” We was Texas or we was some other setting. So
training is extremely important, particularly for timid interns who might start believing
they didn’t need to report the abuse they were being trained to report.

The booklets and the other things that your agencies are doing are extremely important. |
would like to suggest required CEUS, continuing education units, for licensed
psychotherapists of all levels, and perhaps clinical psychologists and licensed clinical
social workers. | know that is anathema to those professional associations who want
things clean and minimal. | appreciate their reasons, but | do think thisis an area that is
extremely important and is being neglected.

With regard to reaching out to the public for this event, | wanted to suggest and | am
aware from speaking to your staff that many of the mailings went at your expense to
people. This happened to go to my husband who is neither a psychotherapist nor
particularly active politically in the community as hiswifeis, so | would like to suggest
that these things also go to marriage and family therapistsif at all possible, clinical socia
workers, and so forth. And aso to entities like the Santa Cruz Action Network. Those
who are committed to the bettering of the community.

And just aminor thing, | didn’t understand how to submit questions and had to go ask, so
| would encourage your staff to milk the aisles and say, “OK, who else?’

State Assemblyman Joe Simitian, Chair:

| think the responsibility for that rests with me. | mentioned it a bit late in the program. |
do apologize. Thank you for your comments. Are there any others, apropos of that
comment, are there any others who would like to speak?

If not, then | will thank you all once again. Thank you to the panelists who really did, |
think, an outstanding job. Thank you to those of you who came today to speak. Y our
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comments were very helpful and informative. Thank you to those of you came just to be
better informed yourself or to lend mora support. And thank you finaly to the City of

Santa Cruz for hosting us here today. Without objection, this December 10™" meeting of
the Select Committee on Elder Abuse is adjourned.

END OF HEARING
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